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OSHA’S CONTEMPLATED SAFETY AND 
HEALTH PROGRAM STANDARD 


Thursday, June 26, 1997 

House of Representatives, 
Committee on Small Business, 

Washington, DC. 

The Committee met, pursuant to notice, at 10:05 a.m., in room 
2359, Rayburn House Office Building, Hon. Jim Talent [Chairman 
of the Committee] presiding. 

Chairman Talent. I am going to go ahead and convene the hear- 
ing, since the two really important people are present. 

Mr. LaFalce. You and your counsel? 

Chairman Talent. Yes, and by that we mean the Majority and 
Minority counsel, they are here. They are what is important. 

Today’s hearing is about a proposed OSHA standard requiring 
federally dictated health and safety programs. We will be looking 
specifically at the working draft of that proposal. Judging by the 
working draft, the proposed standard would place heavy new bur- 
dens of a procedural recordkeeping nature on every small business 
in the country, including those which have no record of safety prob- 
lems and which are otherwise in compliance with OSHA’s sub- 
stantive standards. 

Moreover, this new burden would be different in kind from 
OSHA’s typical standards in two ways: First, OSHA typically regu- 
lates safety, not management. OSHA usually requires that employ- 
ers maintain safe conditions in the workplace, but doesn’t regulate 
how they run the business, provided that they achieve the safe con- 
ditions. 

For example, my brother is a tavern owner in St. Louis, a fact 
of which I am very proud. There very well may be regulations re- 
quiring that he store beer kegs at a safe pressure level, but to this 
point OSHA hasn’t told him what management technique he must 
use in getting the kegs to that level. 

Second, OSHA typically requires the elimination of hazards 
which can be objectively identified. This new regulation would re- 
quire that small employers maintain safety programs, the elements 
of which are almost totally subjective in nature. Under the working 
draft, for example, small-business people must systematically man- 
age safety with programs that are appropriate; must provide super- 
visor training commensurate with their responsibility; must allow 
each employee meaningful participation in the program through 
ongoing and effective communication and so on. 

( 1 ) 
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When I read the working draft, I wasn’t certain whether I was 
reading a proposed law or a draft script for the Oprah Winfrey 
Show. 

The working draft offers no definition of what these terms mean, 
nor could it, because the terms are conceptual and relative, rather 
than objective in nature. Unless the working draft is fundamentally 
modified during the process of rulemaking, it will result in a stand- 
ard with which no employer in the country can comply, because it 
will not be a standard at all, but a series of vague, if well-intended, 
admonitions carrying the penalties, but not the clarity, of real law. 

I hope the Agency doesn’t respond to these concerns by promising 
to be flexible in enforcing this new standard and assuring us its in- 
spectors will be adaptable in applying its vague language to small 
employers. Far from being a virtue of the new rule, the vesting of 
arbitrary power in the Agency and its inspectors, the power to 
make and redefine the law while enforcing it, is a serious vice. The 
American people are entitled to know what the law requires them 
to do before the law is enforced against them. They should not have 
to depend for their rights on the good faith, the good will or the 
good mood of any government official on any given day. 

I have many other concerns with the proposed draft, but will 
withhold discussing them until after the witnesses have testified. 
I want to defer as always now to my colleague, the distinguished 
Ranking Member and former Chairman of this Committee and my 
good friend from upstate New York for any comments he may wish 
to make as an opening statement. 

[Mr. Talent’s statement may be found in the appendix.] 

[The information may be found in the appendix.] 

Mr. LaFalce. Thank you very much, Mr. Chairman, most espe- 
cially for holding this hearing about OSHA’s draft safety and 
health program standard. 

This is appropriately a subject of concern to our Committee be- 
cause any action in this area will most definitely have an impact 
on the small business community. One question for us to look into 
is whether that impact will be good or otherwise, and to offer our 
suggestions to help ensure that small business’ legitimate concerns 
are dealt with as the process moves forward. 

I am pleased to learn that OSHA has been working with the 
Small Business Administration and its Office of Advocacy, as well 
as countless trade associations which represent the small business 
community, in developing and refining its proposed program stand- 
ard. This is the way the regulatory process ought to work, and I 
commend Acting Assistant Secretary Watchman and his colleagues 
at OSHA for those efforts. 

Mr. Chairman, the people of the United States want to know 
that their workplaces are as safe as reasonably possible. Employers 
and employees alike have a definite interest in preventing work- 
place illnesses and workplace injuries to the extent it is possible. 
Doing so will mean happier, healthier workers, lower costs for our 
products, lower insurance rates, a stronger economy. As always, 
the devil will be in the details. 

So I will take no longer today except to join you in thanking the 
witnesses for coming to share their knowledge and opinions with 
us on these important matters, and to thank you again, Mr. Chair- 
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man, for holding this hearing at an early enough point in the proc- 
ess for our efforts to make a difference as OSHA moves forward 
with this program standard. 

Chairman Talent. I thank the gentleman for his comments and 
for his long-standing commitment to worker safety, which I know 
has been one of his priorities. Nothing would make me happier, as 
I know it would make him happier, than if we found some angels 
in the details as well as devils in the details. 

[The information may be found in the appendix.] 

Chairman Talent. Our first witness today is the Honorable Greg 
Watchman, the Acting Assistant Secretary for Occupational Safety 
and Health. Before I ask Mr. Watchman to proceed, I want to 
thank him for his willingness to be available both for this hearing 
and also making himself available to me for personal discussions 
about this and other topics. I really am very pleased at the time 
he has made available to me, and I am grateful for that. 

Having said that, I wanted to comment on the procedure today. 
I have discussed this briefly with my friend yesterday, but I think 
it is important now to air this with the Committee as a whole. The 
Committee may recall that I have said on several occasions that 
when we have executive branch witnesses and small business peo- 
ple or citizens, that I typically would want the executive branch 
witnesses to testify after the citizens do, not that they are not citi- 
zens, but after the nongovernment witnesses, and there are three 
reasons for that. The first two are practical. One of them is that 
I know that many of the Members wanted to question the executive 
branch officials, and I have been at too many hearings when once 
that questioning is over, the Members who have other things to do 
leave, and they are not available for the nongovernment witnesses, 
some of whom have come from halfway across the country. Also, I 
think it is important that the government witnesses hear the con- 
cerns that are raised and then be available to answer them. That 
is a very practical concern. 

Then the third reason is not practical, it is just that I feel strong- 
ly that we work for all of them, and we should be at their service 
rather than the other way around. But I have rather consistently 
received letters and communications from the protocol people in the 
various executive branch agencies who are concerned that testify- 
ing second would somehow affect the — what is the right word — 
the “majesty” of the offices at stake, and so they have been reluc- 
tant to do it. 

Now, to Mr. Watchman’s credit, and to the credit of many of the 
actual officials, they don’t seem to care personally. They would just 
as soon go second, but they feel like they have to comply with the 
policies of their Department. 

I am going to have entered into the record without objection a 
letter to that effect that we received from the Department of Labor. 

Chairman Talent. I welcome again Mr. Watchman, and thank 
him for his flexibility. He will testify on the first panel, but he has 
agreed to withhold answering questions until the second panel is 
finished so we can question everybody at the same time. That deals 
with the substantive concerns and that housekeeping matter, so I 
will now ask Mr. Watchman to go ahead with his statement. 
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STATEMENT OF GREG WATCHMAN, ACTING ASSISTANT SEC- 
RETARY FOR OCCUPATIONAL SAFETY AND HEALTH, U.S. DE- 
PARTMENT OF LABOR 

Mr. Watchman. Thank you, Mr. Chairman. Thank you for the 
opportunity this morning to tell you about our progress on develop- 
ing a safety and health program proposed standard. This morning 
I would like to answer four questions about this rulemaking. 

First, why do American workers need a safety and health pro- 
gram standard? Second, what is OSHA considering? Third, what is 
the rulemaking process we are using to develop the standard? 
Fourth, what is OSHA doing to address the needs of small employ- 
ers? 

The first question, why do American workers need a safety and 
health program rule? We have made a lot of progress in the last 
25 years in this country in reducing occupational fatality rates, but 
the reality is the job is far from done. Every year tens of thousands 
of workers die in safety accidents or from occupational disease, and 
millions more are injured. These incidents cost our society over 
$100 billion each year. The good news is that most of these inci- 
dents are preventable, but OSHA lacks the resources to get to 
these workplaces to protect workers. We have only 2,000 Federal 
and State inspectors across the country to protect over 100 million 
workers, so we need employers and employees to play a much larg- 
er role in protecting workers through ongoing systematic ap- 
proaches to safety and health. 

Safety and health programs represent exactly this kind of ap- 
proach. We have substantial experience with safety and health pro- 
grams. Many States already require them. Most collective bargain- 
ing agreements require them, and many employers somewhere es- 
tablished them on their own. 

Ultimately we have learned that safety and health programs 
help to reduce injury and illness rates. They can save between $4 
and $6 for every dollar invested in a safety and health program, 
and they also in many cases have been shown to improve morale 
and productivity in workplaces across this country. 

Let me give you several examples of the success of these pro- 
grams. In Colorado, over 500 employers established a safety and 
health program under an insurance industry program. Accidents 
declined by 23 percent, accident costs declined by 62 percent, and 
ultimately the employers that participated in this program saved 
$23 million just in the first year of the program. 

Second, in Massachusetts, employers with safety and health pro- 
grams in a study had their losses decline by 17 percent, while those 
without a safety and health program saw their losses increase by 
15 percent. 

Our voluntary protection programs, which recognize excellence in 
safety and health, are another piece of evidence. Participants in 
these programs have comprehensive safety and health programs, 
and they have injury rates that are 35 to 90 percent below their 
industry averages. 

Last, in Maine, we had a cooperative compliance program called 
Maine 2000. By establishing comprehensive safety and health pro- 
grams, employers were able to identify 14 times more hazards than 
OSHA could have identified through inspections alone. 
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We have seen many examples of what happens when employers 
use safety and health programs and when they do not. Boise Cas- 
cade had a program, and they were able to reduce their workers’ 
compensation costs from $1.3 million to just $37,000 a year. In con- 
trast, in North Carolina, Imperial Foods had no safety program, no 
means of identifying and fixing fire hazards. There was a fire 
there; 25 workers died. Subsequently, North Carolina enacted its 
own safety and health program requirement. 

Question number 2: What is OSHA considering? We are consider- 
ing development of a rule consistent with five new OSHA themes 
following five principles with five core elements. The new OSHA 
themes are to develop a rule that is consistent with common sense, 
that involves stakeholders in the process, that is written in plain 
language, that shifts the Agency’s focus from technical violations to 
a systematic approach, and that treats responsible employers dif- 
ferently from less responsible employers. 

The five principles we are following are to include the core ele- 
ments necessary for an effective standard, to make the standard as 
flexible and performance-based as possible, to focus on effectiveness 
rather than documentation, to address the needs of small busi- 
nesses, and to provide extensive compliance assistance. 

The five core elements include management commitment, em- 
ployee involvement, finding and fixing hazards, employee training, 
and evaluation of the program. There is very substantial agree- 
ment within the safety and health community about these core ele- 
ments. 

Question 3: What is the rulemaking process we are using? We 
began work in 1993. We started stakeholder meetings in October 
1995. We held a second series in June 1996, and a third series last 
December. We are now working on a proposed standard, and our 
hope is to publish a proposed standard by the end of this calendar 
year. 

Obviously the proposal will only then trigger the formal rule- 
making process, which itself is very thorough and allows for 
lengthy hearings, comment periods and cross examination of wit- 
nesses. 

Along the way we have had many, many other informal meet- 
ings. We have interacted and met with hundreds of stakeholders, 
including many employers, employer representatives, worker rep- 
resentatives, and safety and health professionals. We have also 
taken many significant steps in the working draft and in our subse- 
quent efforts to address the concerns that employers have raised, 
as well as the concerns that workers have raised. 

The last question: What is OSHA doing to address small-busi- 
ness concerns? First we are attempting to identify those concerns 
by including small employers and their representatives at our 
stakeholder meetings; by holding separate meetings, which we 
began in Cleveland in 1995 and intend to continue next month in 
Atlanta, Philadelphia, Columbus, and Portland, Oregon; also by 
conducting a regular SBREFA regulatory review panel process; and 
last by working closely with SBA to address small-employer con- 
cerns. 

All of these are steps we are taking prior to the issuance of a pro- 
posal, and we will have a lengthy process, as I said, after that dur- 
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ing which small employers can make their views known before a 
final rule ever takes effect. 

Second, in addition to identifying their concerns, we are respond- 
ing to those concerns. We have deleted many requirements and 
have stripped the standard down to core elements. We have based 
it on flexible language and plain language. We have added long 
phase-in periods and made a commitment to compliance assistance. 
We have dropped a written program requirement, minimized the 
documentation requirement, and exempted the smallest employers 
from that requirement. 

Last, we have addressed the enforcement issue up front and have 
adopted a policy under which no penalty would be issued for a vio- 
lation of the standard unless there was also a pattern of serious 
hazards or violations. 

In conclusion, Mr. Chairman, first, American workers need a 
safety and health program standard. Second, OSHA is considering 
a common-sense approach that has a long track record of success. 
Third, OSHA has listened and will continue to listen to stakehold- 
ers regarding the development of this rule. Last, OSHA has taken 
steps and will continue to address small employer concerns in the 
future. 

Thank you. 

Chairman Talent. I thank you. Thank you also for summarizing 
your testimony, Mr. Watchman. 

[Mr. Watchman’s statement may be found in the appendix.] 

Chairman Talent. We will now go to the second panel. Mr. 
Watchman, you can either stay or retire for the time being and 
then come on back for questions. So I ask the second panel to come 
forward. 

Our next witnesses, I do want to ask the witnesses, I know you 
have prepared statements, which will all be admitted into the 
record without objection. In the case of statements that are fairly 
long, if you could summarize the high points, that would be helpful 
to the Committee. Often the most fruitful parts of these hearings 
are when the Members get to ask questions about the areas of con- 
cern to them. I am not trying to put a damper on anybody, but if 
you could keep that in mind, that would be good. 

Our first witness is Ms. Melissa Bailey, Esquire, of McDermott, 
Will and Emery, of Washington, DC, who is a legal expert on 
OSHA and health and safety matters. Ms. Bailey. 

Mr. LaFalce. Mr. Chairman, before we proceed, Mr. Watchman, 
when the turn comes for questioning, my first question is going to 
be what comments do you have to make on the most salient points 
made by each of the other of the five witnesses. So I would ask you 
to listen to them and jot down at least their most salient points, 
and then I will ask the Chair for leniency in time in permitting you 
to answer that. 

Mr. Watchman. Thank you for the advanced warning, Mr. La- 
Falce. 

Chairman Talent. I will give an advance ruling. Of course the 
gentleman has unlimited time for the questions he may wish to 
ask. 
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STATEMENT OF MELISSA BAILEY, ESQ., MCDERMOTT, WILL 

AND EMERY 

Ms. Bailey. Thank you, Chairman Talent and Members, for in- 
viting me to testify today about OSHA’s draft proposed safety and 
health program standard. I appreciate the opportunity. 

My name is Melissa Bailey, and I am an Attorney in McDermott, 
Will and Emery’s OSHA practice group here in Washington. The 
OSHA practice group consists of eight attorneys who spend the ma- 
jority of their time representing employers of all sizes in inspec- 
tions, enforcement litigation, rulemaking, and compliance counsel- 
ing. 

OSHA issued a draft proposed safety and health programs stand- 
ard in November, 1996. The standard would apply to employers of 
all sizes and would mandate that safety and health programs with 
certain core elements be established in each workplace. 

OSHA has set out a laudable goal in this draft proposal, to re- 
quire employers to implement comprehensive safety and health 
programs to prevent injuries in the workplace. The problem is that 
on the day this standard is adopted, every employer will become a 
lawbreaker. The reason for that is simple: The language is so 
vague that OSHA inspectors will be able to interpret it any way 
they want to, and no employer will ever be sure whether or not he 
or she is in compliance. 

OSHA adopts basically two types of standards: Specification 
standards and performance standards. A standard requiring guard- 
rails is an example of a specification standard, because OSHA tells 
the employer how high and how wide the guardrail has to be for 
the employer to be in compliance. A performance standard lets the 
employer decide the best and most efficient way to reach a certain 
safety goal. The noise standard, for example, provides that if em- 
ployers get to a certain decibel level, then they are in compliance 
with the standard. The employer, rather than OSHA, decides how 
to get to that level. 

TTiis draft proposal is neither a performance standard nor a spec- 
ification standard. OSHA calls the proposal a “performance-based” 
standard, but it lacks an objective safety goal. Rather, it just lays 
out a set of very general, vague requirements. Just to give one of 
many examples, the draft says the employer must conduct hazard 
assessments “as often as necessary” and in a way “appropriate” to 
safety and health conditions. 

What inevitably happens with this kind of vague language is 
that the company thinks it is “appropriately” assessing hazards “as 
often as necessary,” but the compliance officer shows up and be- 
lieves otherwise. A favorite professor of mine described it like this: 
A performance standard becomes a specification standard in the 
hands of the OSHA inspector. 

When OSHA adopted the process safety management, or PSM, 
standard for the chemical industry in 1992, it too was touted as a 
performance-based standard. Having represented employers 
throughout the nation in PSM inspections and enforcement litiga- 
tion, we have discovered that once a standard leaves Washington 
and lands in the hands of OSHA inspectors, the idea of a perform- 
ance standard becomes a hoax. 
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The PSM standard’s requirements for operating procedures are 
an excellent example of this problem. The standard requires that 
operating procedures be “clear.” There was very little debate over 
this provision during the PSM rulemaking because employers be- 
lieved that they knew how to write clear operating procedures. 
What employers have now discovered is that they don’t know how 
to write operating procedures, it is OSHA who knows how to write 
operating procedures. It is OSHA that issues citations and pen- 
alties that specify the level of detail that make the procedures 
“clear” enough for employees to understand. 

OSHA is trying to sell this standard to stakeholders as harmless 
because it is “performance-based” and flexible. What employers will 
find if this standard is adopted is that compliance is a moving tar- 
get. 

In addition to enforcement concerns, the draft raises significant 
policy issues with regard to OSHA rulemaking and the way em- 
ployers are cited. OSHA issues two types of citations to employers: 
Citations alleging violations of hazard-specific standards such as 
the machine-guarding standard; and citations alleging that the em- 
ployer has violated the general duty clause by failing to maintain 
a workplace free of hazards. The general duty clause is basically 
used when OSHA does not have a standard on a particular hazard. 
In recent years, OSHA has used the general duty clause to cite em- 
ployers for ergonomics violations since the Agency has not been 
able to adopt an ergonomics rule. 

The draft safety and health program standard mandates that 
employers assess, prevent, and control all hazards, including haz- 
ards like ergonomics that OSHA currently has to cite using the 
general duty clause. So, this draft is in essence a back-door 
ergonomics standard because, rather than going to the trouble of 
issuing a general duty clause citation, it will allow OSHA to cite 
the employer for a violation of the safety and health program 
standard and then require abatement of the ergonomics hazards. 

In other words, OSHA will simply use the safety and health pro- 
gram standard to cite the employer for having an ineffective pro- 
gram that doesn’t deal with ergonomics. So, by adopting a safety 
and health programs rule, OSHA is really adopting back-door 
standards on ergonomics, workplace violence, and every other con- 
ceivable hazard that could be the subject of a general duty clause 
citation. But rather than being forced to develop a record, talk to 
experts, and negotiate with industry and labor, OSHA is able to 
avoid all the controversy of actually adopting this type of standard. 

I am sure I must sound like the voice of doom at this point, and 
I guess to some degree I am, because this draft standard simply 
cannot be fixed. Any standard broad enough to cover all of Amer- 
ican industry and yet flexible enough to account for each work- 
place’s special circumstances will inevitably use the broad language 
that is so problematic once it leaves Washington. 

The good news, if you will, is that a safety and health program 
standard is simply not necessary because it doesn’t add anything 
new to what OSHA can already regulate. It does not focus on a 
specific hazard, and OSHA already has the enforcement authority 
to issue citations and penalties for every hazard included in the 
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safety and health program standard by using the general duty 
clause and the standards it has already promulgated. 

In addition, a safety and health program standard duplicates the 
requirements set out in hazard-specific standards. OSHA already 
has requirements in numerous hazard-specific standards like lock- 
out/tagout, PSM, personal protective equipment, and others that 
require the same type of hazard assessments this standard would. 

The draft proposal says that OSHA is prepared to launch “the 
most extensive outreach, education and compliance assistance cam- 
paign in the Agency’s history” to help small businesses develop pro- 
grams. I question why the Agency needs a standard to conduct 
such a campaign. Why not help small businesses without promul- 
gating a costly, unnecessary standard? 

The enforcement and rulemaking issues I have raised are the 
most significant problems in the draft, but there are others that 
are detailed in my written testimony that I simply didn’t have time 
to mention. For example, the draft may expand OSHA’s ability to 
issue criminal penalties, and it implicates important labor-manage- 
ment relations issues. 

Thank you for giving me the opportunity to speak today. 

Chairman Talent. Thank you, Ms. Bailey. 

[Ms. Bailey’s statement may be found in the appendix.] 

Chairman Talent. Our next witness is Mr. Brian Landon. He is 
the proprietor and operator of Landon’s Car Wash and Laundry 
and Landon’s Paint and Touchup in Canton, Pennsylvania. 

You don’t launder the cars, you launder, I take it, clothes, right? 

Thank you for coming here, Mr. Landon. We will hear your testi- 
mony now, sir. 

STATEMENT OF BRIAN LANDON, PROPRIETOR AND OPERA- 
TOR, LANDON’S CAR WASH AND LAUNDRY, LANDON’S PAINT 

AND TOUCHUP 

Mr. Landon. Mr. Chairman and Members, good morning. 

As the Chairman said, I am Owner and Operator of Landon’s 
Car Wash and Laundry and Landon’s Paint Touchup in Canton, 
Pennsylvania. I have been a small-business owner for 22 years. 
Currently I have two employees. 

Mr. Chairman, I respectfully request that my written statement 
be entered into the record. 

Chairman Talent. Without objection. 

Mr. Landon. It is my pleasure to offer comments on the draft 
proposal of OSHA’s safety and health program standard for general 
industry. Today I am speaking not only for myself, but on behalf 
of the National Federation of Independent Business, of which I 
have been a member for over 20 years. With two employees and 
gross sales of just over $200,000, I am fairly typical of the 600,000 
NFIB members. 

In opening, I would like to say that I, like other NFIB members, 
have a strong commitment to my employees’ safety and health. 
This is a commitment that is rooted in the unique relationships 
that exist in a small business, relationships that come about by 
working side by side with my employees at the car wash, at the 
laundry, and in the paint touchup business; working in an atmos- 
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phere where there are no strict job descriptions, and daily tasks 
are often shared between myself and my employees. 

I am typical of many small businesses whose employees are fam- 
ily and friends. In my case, one of my employees is a good friend 
and my brother-in-law, and another is another close friend. It is 
these personal relationships that drive my concern for safety. 

My employees know that I will provide them with whatever sup- 
port, be it information, supplies or equipment, that is necessary to 
create a safe workplace and to protect their health. I work along- 
side my employees at each of the work sites, so it is both to the 
advantage of myself and my employees to provide a safe workplace. 
I am proud to say we have never had an injury, accident or health 
hazard occur at my car wash, laundry or paint touchup business. 

I am extremely concerned with the burdens and associated costs 
that the requirements in the draft proposal would place on me and 
my small business, requirements that include implementation of a 
general health and safety standard for each work site, management 
leadership, employee participation, hazard prevention and control, 
training, and system evaluation. Although the recordkeeping, mon- 
itoring and application checkoff lists are not mandated by the 
standard, for liability protection purposes I would need to under- 
take each of them. In my case, these requirements are compounded 
by the fact that my car wash, laundry and paint touchup busi- 
nesses encompass four different buildings. 

As a small two-employee business, I cannot assign these tasks to 
a management team or a manager or even one of my employees. 
The full burden would fall on me. This would have a serious det- 
rimental effect on my productivity, and it is my productivity on 
which the success of my small business and my employees’ jobs de- 
pend. 

As always, the cost of compliance would fall heaviest on my 
small business and other small businesses like mine. As published 
in the document by the Small Business Administration, regulatory 
costs to small businesses are approximately 50 percent higher per 
employee than larger firms, and the smaller the firm, the higher 
those costs. 

Although the draft suggested that there would be a phase-in for 
small businesses with fewer than 10 employees, this phase-in 
would only delay the inevitable and in no way offset the dispropor- 
tionate costs in dollars and productivity that my small business 
would incur. 

The draft proposal states that the participation of my employees 
will be a necessary element of any new general OSHA standard, 
and that this participation should include employee activity in as- 
sessing and controlling hazards, developing safe and healthful work 
practices, training and evaluating the safety and health program. 
I have four different buildings where my small businesses are lo- 
cated. Oftentimes my employees must travel from one site to the 
next to complete their duties. With only two employees and four 
work sites, my employees will be so busy completing their assign- 
ments under the general industry standard that they will not have 
time to do their jobs. Again, this employee participation would have 
a negative impact on the productivity of my employees without nec- 
essarily adding to safety in the workplace in any form. 
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So, because the draft safety and health standard does not allow 
for the unique nature of the smallest employers like myself, and 
because the burdens and costs would fall heaviest on the smallest 
of small businesses such as mine without significantly increasing 
workplace safety, I strongly urge the Agency to provide a very 
meaningful small-business exemption. 

Mr. Chairman, thank you again for the invitation to appear be- 
fore your Committee, and I will be happy to take any questions you 
might have. 

Chairman Talent. Thank you, Mr. Landon. 

[Mr. Landon’s statement may be found in the appendix.] 

Chairman Talent. Our next witness is Dr. Gary Rainwater of 
Dallas, Texas. 

Dr. Rainwater. 

STATEMENT OF GARY RAINWATER, D.D.S. 

Dr. Rainwater. Thank you very much. I assume that the written 
testimony will be entered into the record. 

Chairman Talent. Without objection. 

Dr. Rainwater. At least when I talk to you, something intel- 
ligent will come out of my testimony. I would just like to have a 
conversation with you. I would like to tell you who I am. I am Gary 
Rainwater. I am a Dentist. I am in full-time private practice of 
dentistry in Dallas, Texas, except for this year, and I am there only 
maybe a day or two because I am also President of the American 
Dental Association, and as such I represent 144,000 licensed prac- 
ticing dentists across this country. 

In November, I went to Washington, and I had a meeting with 
Greg Watchman and Joe Dear. This is when I first learned about 
this proposed safety and health standard. 

I went there for a different reason, a very unusual reason, a rea- 
son that I would never have thought I would have gone there 5 
years before. I went there to compliment OSHA for being reason- 
able, for listening to us, for being receptive, for doing some com- 
mon-sense things. They have introduced the phone and fax method 
of dealing with complaints in dental offices. It makes sense; pick 
up the phone and ask if there is a problem, and can we solve it 
before we send an inspector out. It has worked very well. It is a 
good thing they are doing, and I applaud them for it. 

Chairman Talent. Dr. Rainwater, I am sure Mr. Watchman 
would want to make sure everybody in the room heard that, right? 
You went to see him and Mr. Dear to compliment OSHA on its re- 
sponsiveness and its common sense. 

Dr. Rainwater. Yes. Five years before I would have never have 
thought I would be in that position. But we did do that. That 
doesn’t mean that I agree with everything that OSHA does and 
that I agree with a lot of these regulations, but I do applaud them 
for changing, trying to be rational, and trying to be sensible, and 
they have done a good job to that effect, at least for our profession. 

Mr. LaFalce. Did you take Congressman Charlie Norwood, an- 
other dentist, with you? 

Dr. Rainwater. No, Charlie was not there. 

This is when I first learned about this proposed standard. I said 
to Joe Dear and to Craig that, wait just a minute. Now, as I read 
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this, you are going to come out with this, and it is already covered 
under our blood-borne pathogens standard, it is already covered on 
our hazard communication standard. We have sat down with you 
and come up with this OSHA compliance checklist for a dental of- 
fice, and you can go through this and you can come up with every 
possible hazard that you can in dentistry, and we have a checklist 
that we go through with our members. So we already have two 
standards that cover this, and everything else involved is intrinsic 
to the practice of modern dentistry. 

We sit down with our employees and have regular meetings, how 
to treat patients better, to deal with new materials and new tech- 
niques, and to discuss those things regularly as to how in that den- 
tal office we can make it safer. 

The typical dental office in the United States of America today 
has a solo practitioner in the office. Over 80 percent are solo practi- 
tioners. They have typically three or four employees. The average 
dental office is about 1,000 square feet. All offices, I believe, under 
96 or 97 percent don’t take my figures entirely, but somewhere 
along 96, 97, or 98 percent are under 4,000 square feet. The thing 
about it is that we all work along beside each other. I do the same 
things my employees do. I may do them on a different level, but 
I am exposed day in, day out to the same workplace hazards that 
my employees are. So that means that I am as conscious about 
safety in our workplace as my employees. 

In my office I have three employees. I have got a secretary, I 
have got a hygienist, I have got a chairside. They have been with 
me 27 years. They are like a family. I work in 1,500 square feet. 
If I called together a committee of my office staff and said, we are 
going to form a committee and it is going to be “find and fix,” they 
are going to laugh at me. Find and fix what? Are you talking about 
the light bulb burned out over there? When I get enough time in 
my busy duties, I will replace the light bulb. In a small office like 
mine, that is something we do day in and day out, when we pass 
in the hall. That is something we do in the meetings we regularly 
hold. This is not something that is going to really be received very 
well. 

On a national level, dentistry is saying with the five core ele- 
ments of this, we are already complying with this. We are already 
going beyond it. We are looking for emerging hazards; not only the 
hazards there, but the ones out there. We are dealing with the ni- 
trous oxide situation and have been since 1979, to make the equip- 
ment safe and to be sure it is properly maintained. We are also 
dealing with the ergonomic issue. We are engaged in research and 
have reported it. Do we need more research to see is there a real 
problem out there? Does good science tell us that there is a prob- 
lem with ergonomics in the dental office? 

So, you say if you are doing all this, why are you protesting 
about it? It is one more layer of regulation. It is one more one size 
fits all. This regulation might apply to a Fortune 500 company, it 
might apply to a manufacturing company, it might apply to a ware- 
house, but it does not apply to a modern dent^al office. It creates 
more problems for us in dentistry than it solves. 

We worry about the enforcement of it, and I don’t care what you 
say, we are scared to death of the enforcement. Is this double jeop- 
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ardy? If we violate the blood-borne pathogen, we also violate this. 
Are we fined twice? 

We agonize over the recordkeeping. Don’t tell me we don’t need 
to keep records on this. We have dealt with OSHA for many years, 
and we know we need to document everything that we do. 

We are concerned because this is vague. We don’t know what to 
read into it. When it goes out to my members, it may make sense 
in here to somebody, but when it goes out there, it is not going to 
make good sense to them. 

It is going to be one more regulation. Where do you get to the 
point that everybody throws up their hands and says, there are so 
many regulations out there now, there is no way that we can pos- 
sibly deal with all of them, and just give up and say, I will take 
my chances? When do you get to that point? You may be getting 
to it now. 

So, to summarize this, it is unnecessary for the regulation of den- 
tistry because it is already covered under other things, and it is 
part of the intrinsic practice of dentistry. If we are going to talk 
about common sense here, common sense then dictates dental of- 
fices should be exempt, because dental offices already have an ef- 
fective alternative in place. 

Thank you. 

Chairman Talent. Thank you. Dr. Rainwater. 

[Dr. Rainwater’s statement may be found in the appendix.] 

Chairman Talent. Now Ms. Katherine Gekker, the President of 
the Huffman Press Company of Alexandria, Virginia. Thank you 
for being here. 

STATEMENT OF KATHERINE GEKKER, PRESIDENT, THE 
HUFFMAN PRESS, INC. 

Ms. Gekker. I wanted to thank you. Chairman Talent and Mem- 
bers, for giving me the opportunity to speak to you about the 
OSHA proposed safety and health program standard. 

My name is Katherine Gekker, and I am the owner of the 
Huffman Press, located in Alexandria, Virginia. I am also here rep- 
resenting the Printing Industries of America. 

I have been in business since 1974. My company specializes in 
high-quality printing for graphic artists, corporations and muse- 
ums. Currently I have nine full-time employees and one to two 
part-time employees, depending upon our workload. Our gross 
sales are roughly $1.2 million annually. 

Safety within the Huffman Press is a priority for me because I 
am trying to build the healthiest company that I can. If I do not 
provide a healthy work environment, my employees, our customers, 
and our suppliers and I myself suffer. 

We participate currently in industry safety programs and buy the 
many workbooks and guides made available to us about plant safe- 
ty and training. It is a constant struggle to keep up, and while we 
do our best, I will admit readily I am not able to read everything 
that I should or even all of the safety and training materials that 
we buy. 

My business is typical of many in the printing industry. In fact, 
the average printer has 11 employees. Because of our small size, 
changing government regulations place a significant burden on my 
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company as well as on most other small companies. We do not have 
the resources to hire an expert on safety, nor do we have the time 
most days to fully keep up with new rules, training requirements, 
or other regulations. In fact, most days we barely keep up with the 
demands of our customers, suppliers and tax and payroll laws. 

My plant manager and I are constantly scrambling to make sure 
we are conscientious with respect to safety and health. A number 
of years ago when my business was doing a little bit better than 
it is right now, we used an insurance carrier that would send out 
an inspector on an annual basis to conduct an audit of our safety 
and health program. She would issue a report outlining what they 
believed to be violations and even trained our employees in safe 
work practices. I cannot tell you how much I appreciated this infor- 
mation and service. Having come close to losing my own finger in 
one of our machines, I personally value knowing I am doing every- 
thing I can to provide a safe workplace. Unfortunately, we have 
had to switch to a less expensive insurance carrier recently, and 
they do not offer that service. 

We have also benefited from the city of Alexandria program in 
which the fire department inspects us annually for fire and chemi- 
cal safety. Again, I welcome their inspections because I know that 
they will tell me what I need to do to create a healthier work envi- 
ronment, and that they will give me the time to correct what needs 
to be corrected without penalizing me. 

I have also invited the Virginia Department of Safety to inspect 
our premises and to advise us on audio levels and chemical levels 
in order to learn if we were within safe parameters. This voluntary 
inspection was also done without fear of penalty. 

While my business has never been cited by OSHA, I do not relish 
the thought of a surprise inspection. I have heard inspectors never 
leave without expensive citations, regardless of a business’s good 
intent. I and other business owners would jump, however, at the 
chance to get information about how to make our plants safer. It 
would be particularly valuable if we could do this without being 
punished for wanting to learn. 

I believe that all employees should play an active role in promot- 
ing safe practices in the workplace. However, OSHA’s proposed 
safety and health program standard does not appear to do anything 
that would help me make my plant safer. The proposed standard 
is very vague and leaves a lot up to the individual inspector and 
individual business owner. If it were enacted, I may think I am 
doing everything I can to develop the best safety program for my 
plant by asking my employees for meaningful participation and by 
conducting periodic self-inspection, but an OSHA inspector may see 
it altogether differently. Effectively, this is a closed-loop system in 
which no real communication takes place. 

The proposal also fails to solve the problem of lack of safety edu- 
cation and consultation for employers. We need more specific infor- 
mation about safety. Without providing extensive training, consult- 
ative services and direct guidelines, this proposal will do little to 
prevent accidents. It offers a one-size-fits-all safety program that 
simply does not provide what employers desire most, industry-spe- 
cific information. 
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Mistakes and accidents occur everywhere. Historically, the ma- 
jority of the accidents that have occurred in my plant were caused 
by carelessness, and they would not have been prevented by the 
kind of safety and health program OSHA is proposing. 

In closing, I would like to stress that I and most business owners 
I know see a strong need for OSHA. Most of us want to do, and 
will do, the right thing. We simply need help. I am leery of a new 
standard that requires more paperwork from employers. This pro- 
posal reminds me of what it is like to deal with the IRS. Tax laws 
can be interpreted many different ways, they are confusing, take 
a lot of time, and they are expensive. Interpretations differ with 
whomever you speak with. I am afraid that the same will be true 
with OSHA’s proposal. 

I believe OSHA can have a real impact on safety by permitting 
people like me to seek expertise without fear. It would also help if 
OSHA undertook a voluntary compliance program that used 
warnings in lieu of citations. This type of approach would do a lot 
more for preventing accidents than the proposed safety and health 
program standard. 

Thank you for your time. I will be happy to answer any ques- 
tions. 

Chairman Talent. Thank you. I should have mentioned that you 
received a major educator of the year award this year. Congratula- 
tions to you for that. 

[Ms. Gekker’s statement may be found in the appendix.] 

Chairman Talent. Our final witness is Ms. Earlyn Church, who 
is the Vice President of the Superior Technical Ceramics Corpora- 
tion of St. Albans, Vermont. 

You have come a long way, Ms. Church. I thank you for being 
here. We will hear your testimony now. 

STATEMENT OF EARLYN CHURCH, VICE PRESIDENT, 
SUPERIOR TECHNICAL CERAMICS CORPORATION 

Ms. Church. Thank you. Chairman Talent. Good morning to the 
panel and to the Committee. I appreciate this opportunity to testify 
before you on OSHA’s proposed safety and health program stand- 
ard. 

My name is Earlyn Church, and I am Owner and Officer of Supe- 
rior Technical Ceramics Corporation of St. Albans, Vermont. STC 
manufactures high-tech ceramic components for the welding, aero- 
space and electronic industries. We are labor-intensive with 100 
highly skilled employees. STC is 100 years old. 

I am also on the Board of Directors of the National Association 
of Manufacturers. Eurther, I am President of Excalibur Labora- 
tories, which employs 12 people. 

I am testifying today on behalf of the NAM’s more than 14,000 
members, 10,000 of which are classified as small manufacturers. 
Through them we represent 18 million people who make things in 
America. 

We appreciate the attention the Small Business Committee 
Members and staff are paying to OSHA’s initiatives and proposed 
standards. Our safety program consists of written manuals, an em- 
ployee handbook, a training program for all new hires with some 
use of videos, and continuous education of all employees. An em- 
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ployee safety committee meets monthly. They report to manage- 
ment, who then makes appropriate corrections. 

We oppose OSHA’s safety and health program standard, not be- 
cause employers who ignore worker safety would be punished 
under the proposed standard, but rather because employers, such 
as STC, who have taken every reasonable step to assure compli- 
ance with the standard, could also be severely punished. Good com- 
panies with excellent safety and health programs could face pun- 
ishment in terms of increased costs, criminal prosecution, arbitrary 
enforcement by OSHA, breaches of confidentiality, and mandated 
safety committees that by their structure violate employer-em- 
ployee relations as prescribed under the National Labor Relations 
Act. 

STC is fortunate that we have someone to oversee our human re- 
sources. This same person, however, in addition to maintaining all 
records required for OSHA, EEOC, ADA, and EMLA, administers 
all documentation and training for our workers’ comp program, our 
hazardous waste program, community right to know, and she her- 
self trains constantly. We felt the need to hire such a full-time per- 
son approximately 10 years ago because of rising regulations. To 
comply with the proposed standard, we would have to hire more 
staff. 

I stress the size of STC to show that a 100-employee company 
extremely stressed to meet existing regulations. Tiny Excalibur is 
not exempt. You, as a Member of the House Small Business Com- 
mittee, must be as confused as I as to what small business exemp- 
tions are. 

STC uses computer systems with adequate software for the cur- 
rently required data. Such packages cost us in excess of $1,000 per 
year. This system is reaching capacity. Upgrading our hardware or 
purchasing a new software program and hiring consultants to com- 
ply with these new requirements would be enormously expensive. 
It would not increase the safety and health of our employees. We 
would rather spend that money on training or making modifica- 
tions to our facility. 

STC is wary, given OSHA’s past record, of the vague language 
of the proposed standard. It must be vague in order to cover all in- 
dustries. Because it is vague, it allows OSHA broad latitude in en- 
forcement under the general duty clause, which allows OSHA to 
cite employers for hazards not covered by specific standards. 

The general duty clause was most recently used to cite the em- 
ployer in Pepperidge Farm, decided by the Occupational Safety and 
Health Review Commission in April 1997. OSHA’s proposed safety 
and health program standard would require employers to “provide 
for the systematic control of hazards.” 

Right now we are being asked to anticipate feelings of discomfort 
in the workplace. Already STC is employing workers’ comp man- 
aged care to help with the whole range of reported repetitive mo- 
tion injuries. Without speaking at length on the dreaded E word, 
ergonomics, we are having a very hard time distinguishing between 
the pain from a weekend or a second job and pain related to factors 
in our workplace. If the injuries are cumulative, where did the ac- 
cumulation begin? Is work the sole factor, or play, or home or the 
second job? 
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While we never get up in the morning and set out to kill or maim 
our work force, as suggested repeatedly at OSHA at the stakehold- 
ers meetings I attended, we are often faced with situations where 
a worker violates company policy and is injured. Sometimes there 
are hazards impossible to identify or foresee. We do conduct a 
monthly walk-through with our safety committee, but in a job shop, 
the workplace is different every day. 

OSHA’s proposed standard seems more a deliberate attempt to 
prove the hazards of going to work, yet the No. 1 cause of work- 
related deaths in the statistics is vehicular accidents, which do not 
take place at work sites under the supervision of employers. The 
No. 2 cause is violence in the workplace. Are these work risks or 
life risks? 

As to confidentiality, employees’ rights would be violated by the 
revelation of names, addresses and medical information not now 
available to other employees or outside sources other than required 
by law. Under this proposed standard, other employees and their 
legal or union representatives have access to employee records, per- 
sonnel, medical and otherwise. 

BLS stats show that the workplace today is safer than at any 
other time since the information was tracked. STC’s workers’ comp 
experience modification has decreased 15 percent over the past 4 
years due to company initiatives separate from any OSHA require- 
ments. We are being proactive in increasing health and safety in 
our place because it is a good business practice. Why hamper and 
discourage these initiatives and those of other good companies with 
onerous paperwork requirements, increased costs to the employer 
for staffing, computer needs and consulting? 

We appreciate this opportunity and look forward to answering 
questions. 

Chairman Talent. Thank you. I am sorry the mikes went out. 
I hope that is not the case with all the others. 

[Ms. Church’s statement may be found in the appendix.] 

Chairman Talent. We now have one combined panel here. I ap- 
preciate the number of Members who have come, and in view of the 
Members waiting to ask questions, I will defer my questions. I am 
going to, after Mr. LaFalce has his opportunity, I am going to rec- 
ognize Members in the order in which they have appeared, and 
those who were here when the hearing began will be recognized 
first, according to seniority. We will go after Mr. LaFalce to Mr. 
Snowbarger and then Mr. Pascrell and so on. 

Now I will recognize my good friend Mr. LaFalce. 

Mr. LaFalce. I thank the Chair. I am just going to have a few 
brief questions for Dr. Rainwater, and then I will go to my question 
for Assistant Secretary Watchman. 

First, congratulations on being president of the American Dental 
Association. This is unrelated to this hearing, but I was very sur- 
prised when we were debating health care at all that the dental as- 
sociation didn’t try to take a much more aggressive role in trying 
to ensure that dental services would be covered in whatever cov- 
erage might be enacted into law. It just seemed to me at that time, 
circa 1993, they weren’t as aggressive as they were passive. That 
is the first point. I appreciate your comments on that. 
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Second, it is my — I am taking the advantage of the fact that 
I have the president of the dental association — it seems to me 
that insurance coverage for dental work is absolutely atrocious; 
that there is necessary dental work that must be done, and it is 
almost never covered. Whether is it is a root canal or a crown or 
what have you, these are necessary items, and when there is cov- 
erage, that the coverage is so minimal. 

For example, with respect to Federal employees, I don’t think 
there has been an increase in coverage for dental work for Federal 
employees in over a dozen years, and they utilize a very low base 
cost. Whatever it is they call usual and customary, it is extremely 
low. What is the dental association doing about this? This might 
have nothing to do with OSHA, but I am interested. 

Dr. Rainwater. What are we doing about it? 

Chairman Talent. I am sure my friend doesn’t expect Mr. 
Watchman to respond to that. 

Mr. Hefley. Mr. Watchman, he also has a wisdom tooth fairy. 

Dr. Rainwater. Are you talking in 1993 we were not aggressive? 
We certainly were not aggressive in 1993 when the Health Care 
Reform Act came forward. We saw all kinds of problems with it. 
I think that you saw the wisdom of our ways, as you deliberated 
and didn’t enact that at that time. We have great concern about 
government programs that involve dentistry, because we need to be 
sure in those programs and very often they are not adequately 
funded. So it is one thing to put them in there. But if you don’t 
put the money in there to back them up, it doesn’t work. 

Mr. LaFalce. Let’s talk about the insurance coverage. 

Dr. Rainwater. See, that is our problem. We have a hard time 
explaining dental insurance to the public, because it is not dental 
insurance. It is simply prepayment of dental care. There is no great 
accident that is going to occur out there usually to give one person 
more dental problems than another one. They have different prob- 
lems. So it is very difficult to insure it, because if you open insur- 
ance all the way, the people who have the major problems and the 
expensive problems sign up. 

You are right, dental insurance has not increased probably since 
I have been in practice. It covers approximately 40 to 45 percent 
of the dental bill; 55 percent is still paid out of the patient’s pocket. 
That is stimulus for the patient participation and is probably the 
reason we have held down dental costs across this nation. We still 
have freedom of choice of the patient for dentistry. They are able 
to choose the dentistry that they are to receive. 

It needs to cover more, but to cover more, somebody has to pay 
for it. What you are finding now is that you are seeing in managed 
care areas in which they are promising more, but the dollars are 
not there to pay for it. So therefore, when you get into it, that is 
not to say managed care is all bad, but if you don’t fund it, and 
if the money is not there to cover it, when you get into that plan, 
you find you have no benefits, you find that it covers little, and you 
find very often that you might be better off just paying for it out 
of your own pocket. 

So it is a matter of economics. If you are going to have dental 
insurance, you have got to put the money into it. The employer has 
to put the money into it in order to get good care. 
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Mr. LaFalce. All right. That is off the subject. I just personally 
think that the insurance coverage for dental care is either atrocious 
or nonexistent. 

Dr. Rainwater. I agree with you. 

Mr. LaFalce. I don’t think the American Dental Association has 
done very much at all about it. 

Let me go on to Mr. Watchman. Mr. Watchman, what comments 
do you have about the most important points made by the other 
members of the panel? 

Mr. Watchman. Thank you for the opportunity to respond, Mr. 
LaFalce. 

Let me just say briefly overall, I am very grateful that the small 
employer/owners, small-business owners here this morning have 
chosen to make their views known and participate in our process 
of developing a rule. We are taking steps to address many of the 
concerns that they have raised this morning, and I would welcome 
an opportunity to work with all of you toward the development of 
a rule that does take into account the concerns that you have 
raised. 

That being said, I have a number of specific concerns and clari- 
fications I would like to make with regard to some of the testi- 
mony. First, I think it is important to clarify in response to Ms. 
Church’s accusation. She claimed that OSHA repeatedly said dur- 
ing our stakeholder meetings that employers get up in the morning 
and set out to kill or maim their work force. Maybe some of us rec- 
ognize that as rhetoric, but I just want to make clear that such a 
statement was never made a single time, let alone repeatedly, at 
any stakeholder meeting. I am frankly disappointed in Ms. Church 
that she would make such an accusation in this forum. She was an 
active and useful participant in that dialog, and we have tried hard 
to respond to her concerns. 

Let me talk a little bit about Ms. Bailey’s concerns. She made 
some very negative predictions about the standard. I think really 
there is no need to speculate here. As I said, many States already 
have safety and health program requirements that apply to hun- 
dreds of thousands of employers in this country. I have not heard 
in 2 years of working on our proposal a single employer come for- 
ward to show any of the requirements imposed by those statutes 
and regulations are burdensome. In fact, in 1992, the General Ac- 
counting Office did a study of safety and health programs. They 
looked at Oregon and Washington, both of which have comprehen- 
sive safety and health program requirements, and they found that 
small employers as well as large employers did not have problems 
implementing those requirements. 

Let me correct also several particular claims that she made. 
First, the notion that the performance-based standard is a hoax. 
Let me make clear, sir, and to the Members of the Committee at 
large, OSHA used to develop and issue very specific standards 
which detailed every last thing an employer needed to do to ad- 
dress a particular hazard. The employer community for years has 
pushed us to develop performance-based standards that would set 
a goal of regulating employee exposures to a hazard, but let the 
employer determine the best way, given the circumstances at that 
workplace, to get to that goal. 
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That is the desire of the stakeholders in this instance as well. 
Through our meetings, the vast majority of stakeholders have 
asked us to draft a standard that is flexible and performance- 
based. That being said, it is not an easy thing to do. I recognize 
that some of the wording we have used in that working draft needs 
some more definition and clarification. But we are taking steps to 
do that. 

First, we are revising the standard and will do so further before 
we issue a proposal. Second, we have agreed to work with stake- 
holders to prepare a compliance directive that will instruct our in- 
spectors about how to enforce this standard. Third, we have agreed 
that we would not impose a penalty for violation of the standard 
unless there was a pattern of hazards or violations at that work- 
place. Fourth, we have agreed to produce a vast range of compli- 
ance assistance materials like programs and checklists and videos. 
Last, we have agreed that many of these materials should serve as 
safe harbors. If employers have complied and followed them, they 
will be in compliance with the standard. 

Another issue regards the supposed effort of OSHA to circumvent 
our statutory requirements under the OSHA Act, SBREFA and the 
Reg Flex Act. Let me be clear, we are complying with all of those 
laws and fully intend to comply with them in the development of 
this rule. In fact, we are working closely with SBA to go beyond 
our SBREFA obligations and hold many more meetings with stake- 
holders, and particularly small businesses around the country. 

Ms. Bailey also suggested that the standard goes beyond recog- 
nized hazards. Let me make clear that our standard specifically 
says on pages 4 and again on page 5 that it does not go beyond 
recognized hazards, it only governs hazards that are covered by our 
standards currently or covered currently by our general duty 
clause. In fact, Ms. Bailey admits that subsequently in her testi- 
mony on page 6. 

Let me now address several comments made by the other wit- 
nesses. Mr. Landon, it sounds like, has a terrific safety approach 
at your workplace. We have done some preliminary time estimates 
for what would be involved for a small workplace like Mr. Landon’s 
to comply with the safety and health program requirement. We es- 
timate that it would take about 20 hours initially to startup the 
program, and that after that it would take about 10 hours a year 
to keep the program running. That would be at a workplace with 
maybe 10 or fewer employees with relatively few risks. 

We are in the process of planning our meetings in July with 
small employers around the country to evaluate whether those time 
estimates are accurate and get input from small employers about 
whether it would take more or less time to maintain a safety and 
health program. 

With regard to Dr. Rainwater, I want to thank you for your com- 
pliments. Those may be the only compliments we get today. I do 
want to also applaud the dental community for already doing much 
of what the standard would require, as Dr. Rainwater has indi- 
cated. Let me make clear, though, there is no requirement in the 
working draft or any other OSHA plans for a safety and health 
committee. We do say specifically in the proposal, or in the working 
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draft, rather, that informal approaches would be expected and 
would be acceptable at small workplaces. 

I also want to make clear that employers could not be fined twice 
for a single violation by the development of a safety and health pro- 
gram rule. On page 13 of our working draft, we specifically make 
clear that there would be no piggyback violations. 

I think Ms. Gekker recognized the importance of finding hazards 
and the importance of training workers with regard to hazards in 
their workplace, and those really are the core fundamental parts 
of this program. 

She also stated that she has heard that inspectors never leave 
workplaces without issuing citations and penalties, and I want to 
clarify that, in fact, about 1 out of every 3 inspections that we con- 
duct, we find no violations, or we find violations but do not issue 
any penalties. 

Last, she indicated a desire for consultation. I just want to let 
you know that we, in fact, offer free consultation through 50 State 
Programs around the country that are 90 percent funded through 
Federal OSHA, and those inspections and visits from consultants 
can occur free of charge without citations and penalties. 

Those are my overall comments for some of the particular con- 
cerns that were raised, but I would be happy to answer further 
questions as well. 

Mr. LaFalce. Thank you very much. 

Chairman Talent. Before I go to Mr. Snowbarger, where does it 
say you will not piggyback? I was looking for that. I don’t have my 
pages numbered. 

Mr. Watchman. This is late in the draft. 

Chairman Talent. Outreach, Compliance? 

Mr. Watchman. Subheading (i). Outreach, Compliance; (i)(3)(i), a 
violation of another OSHA standard or the general duty clause will 
continue to be cited as such and does not in itself constitute a vio- 
lation of this standard. 

What we are really contemplating in terms of enforcement, first, 
as I said, we would not issue any penalty unless there was a pat- 
tern of hazards or violations; second, we would be looking for sys- 
tematic failures rather than individual technical violations. This is 
part of really, I think, the new OSHA’s shift in emphasis away 
from individual technical violations and more toward a systematic 
approach. 

Chairman Talent. In fairness, does not in itself constitute a vio- 
lation of the standard, but in connection with something else, it 
could be evidence of a violation of the standard, couldn’t it? 

Mr. Watchman. Certainly if we found a broad range of hazards 
at a workplace, that would suggest the employer was not making 
sufficient efforts to find and fix those hazards. 

Chairman Talent. It doesn’t say a broad range. 

Mr. Watchman. The particular issue about a piggyback violation 
is that a single violation of a standard would entail two rather 
than one violation. 

Chairman Talent. I think the concern is how this thing is going 
to work in practice, and if you can say, well, here is a violation of 
the standard, and now looking at your program, I think in view of 
the fact that you have a violation of this standard, I don’t think 
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your training in this area was appropriate or adequate, it is a vio- 
lation plus something, you see? I think that is probably the concern 
you are getting at. 

I wasn’t going to ask questions until the others have, so I will 
thank you, Mr. LaFalce. 

Mr. Snowbarger will be next. 

Mr. Snowbarger. Thank you, Mr. Chairman. 

My question is to Mr. Watchman. First, just a general question. 
I would be interested to know what OSHA perceives is its role, 
what is your purpose, why are you there? 

Mr. Watchman. Our statutory mission is to protect worker safe- 
ty and health in workplaces across the country. 

Mr. Snowbarger. I am going to make two or three observations 
that do not come from this panel this morning, they come directly 
from my district. They are confirmed by things I have heard on the 
panel this morning. 

First observation is a presumption on the part of OSHA that 
OSHA knows best, that employers and employees are not con- 
cerned about — employers aren’t concerned about their employees’ 
safety, that employees aren’t concerned about their own safety, and 
that somebody in Washington knows better how to handle those 
workplace risks than either employers or employees. 

The second observation, followed by a third one, is that OSHA 
is there in more of a punitive role than in an assistance role. The 
term used back in my district is that the attitude of OSHA is to 
come in and be able to leave saying “gotcha.” Followed by the third 
observation, that I have had companies in my district that are so 
convinced that OSHA is in a “gotcha” mode, they create visible vio- 
lations so inspectors can go away feeling like they have accom- 
plished their mission. Those companies in essence figure out how 
much they can afford to spend on the fine, create the violation, and 
know that inspectors, once they have found the easy one, will walk 
away. 

I am going to suggest those observations lead me to the conclu- 
sion that OSHA is not performing its statutory duty in actually 
changing workplace safety. 

So my question is what are your observations about those obser- 
vations, I guess? 

Mr. Watchman. I guess I would make a couple of points. First, 
I think it probably was a fair accusation some years ago that in 
many issues OSHA did presume it knew best. We have made a lot 
of effort over the last several years to listen to stakeholders, and 
we recognize, and I think the administration recognizes, that gov- 
ernment doesn’t always know best, and that we need to listen to 
the regulated community, to workers and to business owners, about 
the real world problems in workplaces around this country. 

But I will tell you, this is not a concept that we dreamed up. This 
is a concept that thousands of employers are using around this 
country, successfully, to reduce their injury and illness rates, but 
also to save large amounts of money, so it really does improve the 
bottom line. 

Mr. Snowbarger. You are making my point, that employers and 
employees have an interest in doing this. I don’t understand what 
you mean by stakeholder, but it seems to me that the employer has 
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a much greater interest in employee safety than OSHA will ever 
have, because it is in their economic interest. 

Mr. Watchman. I would agree that it is in the economic interest 
of employers. The reality is, many, many employers don’t have 
safety and health programs or any systematic approach to protect 
workers, and we do have millions of workers that are injured on 
the job every year. As I said, many of these incidents can be pre- 
vented through a systematic approach. 

Mr. Snowbarger. Thank you, Mr. Chairman. 

Chairman Talent. I thank the gentleman. 

A thought just struck me, Mr. Watchman. Would this apply to 
the Congress? I guess it would, wouldn’t it? 

Mr. Watchman. The Congress is covered by occupational safety 
and health regulations, but has a separate enforcement office of its 
own, as you know. So that office would have to consider the stand- 
ard and how it would apply to Congress. 

Chairman Talent. Because I don’t have a systematic safety pro- 
gram in my office, and maybe I should. I don’t know. 

Mr. Pascrell will be next. 

Mr. Pascrell. Mr. Chairman, thank you. I strongly support 
OSHA’s plan to conduct field hearings in order to get input from 
small businesses. I think this is a critical, critical step forward and 
a very positive way. Whether you have the resources to do it to the 
department you are talking about is another question. 

My first question to you is, what about those resources that you 
mentioned in the beginning? Where have you come from in the last 
5 years in terms of number of inspectors out in the field to work 
with businesses, particularly small businesses, as we have been 
talking about today? Are we going in the right direction or the 
wrong direction? 

Mr. Watchman. Well, our staff has actually declined signifi- 
cantly in the last 10 or 15 years, but we have recently added some 
staff to OSHA, and many of the staff people we have added are 
folks that are going to help with a lot of compliance assistance ac- 
tivities. 

In addition to our enforcement program, which is required by our 
statute, we have a broad range of consultation programs, compli- 
ance assistance programs and activities designed to help employers 
in a broad range of ways. 

Mr. Pascrell. Your approach, OSHA’s approach, seems to be 
running on a parallel basis with what we have talked about in 
other areas, compliance with Superfund, changes in Superfund, 
changes in environmental standards. 

Are we moving in the direction of abatement rather than pros- 
ecution, rather than citations? Is this what you are communicating 
to us this morning? 

Mr. Watchman. Yes, sir. In fact, the Agency for many years used 
to judge performance based on the numbers of inspections and cita- 
tions and penalties. We dropped those performance measurements 
in 1994, and we are now judging inspector performance based on 
customer service, prompt abatement of hazards, promotion of vol- 
untary and cooperative efforts, and targeting of the most dangerous 
hazards. 
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Mr. Pascrell. I frankly do not see anything negative in terms 
of fallout here. On page 4 when you talk about the draft-proposed 
safety and health program standards, the purpose of the standard, 
the standard requires employers to set up a program for managing 
workplace safety and health in order to reduce the incidence of oc- 
cupational deaths, injuries and illnesses. 

It would seem to me that the reason why we do this is to antici- 
pate — going back to a comment that Ms. Church talked about, I 
don’t find that to be foolish. I find that to be very sound and log- 
ical, to be able to anticipate those problems in order to avoid them. 

Is this what we are talking about in this standard? 

Mr. Watchman. Yes. One of the goals of the OSHA act is the 
prevention of illness and injuries and fatalities before they occur. 
That is basically the principal goal of a systematic approach. 

Mr. Pascrell. Having said that, do you think there is an alge- 
braic relationship between the ability — because we have set this 
up in certain States, according to State law, do you think that 
there is a real concrete relationship between our ability to establish 
those standards, those prestandards in certain States and a reduc- 
tion of insurance rates or number of comp cases that are involved? 
Do you have the data to present to us about that? 

Mr. Watchman. In my opening statement, I cited some of the 
studies that have made those kinds of conclusions, that have dem- 
onstrated not only that safety and health programs or systematic 
approaches can reduce injuries and illnesses, but they do have a 
significant positive impact on the bottom line in terms of reducing 
Workers’ Comp costs, as well as employee turnover and training 
costs and other costs related to accidents. 

Mr. Pascrell. Would you provide the committee with that infor- 
mation? 

Mr. Watchman. Certainly. 

[The information may be found in the appendix.] 

Mr. Pascrell. I have a final question to Ms. Gekker. 

In some States in the Union, many insurance companies give 
premium reductions to firms which have effective safety and health 
programs, like the one that is being proposed, I believe, by OSHA 
now. Do you think this is a good idea, and how do you relate it to 
your own experiences if that is the case? 

Ms. Gekker. I have never been able to participate in one. De- 
spite having, I think, a fairly good health and safety program in 
effect, we have never gotten a reduced rate because of having that 
program. I think it is a good idea 

Mr. Pascrell. Do you think you should have? 

Ms. Gekker. I am afraid the effectiveness of our program has 
been lacking. We are in a business where there are many injuries, 
and I think we have rarely gone more than 2 or 3 years without 
one. 

Mr. Pascrell. Isn’t this the point, then? We wanted to set up 
standards that are reasonable and are going to help the business 
and protect the workers and those people who operate the business, 
but if there is no concurrent reduction in insurance costs — as I 
have found, by the way; I don’t know if you found that or if Mr. 
Watchman has found that, although he says he is going to give us 
information to the contrary — it would seem to me that if we could 



25 


show that relationship, that this would be an encouragement, this 
would help precipitate the kinds of programs that at least OSHA 
talks about in its presentation, in its draft presentation. I think it 
would help us in reducing costs and reducing paperwork. 

This Committee acted upon the reduction of paperwork 3 months 
ago, which I think is critical. So we know how much money is 
spent on providing paperwork in a lot of Federal laws, many of 
which are incidental and do not help us provide for a healthier or 
safer workplace. 

So we want to get to a point where it is safe for everybody, and 
we want to get to a point where it reduces, specifically, insurance 
rates, and that is not happening. The insurance companies are 
making fools of you guys and those of us on this side of the table, 
because this should be there. We should insist upon this, because 
this is trying to deal proactively with a problem; or else we ought 
to put these guys out of business. I don’t think we want to do that 
yet. 

Thank you, Mr. Chairman. 

Chairman Talent. I thank the gentleman for his comments and 
his questions. 

Mr. Hill is next. 

Mr. Hill. Thank you, Mr. Chairman. 

Mr. Watchman, I am going to give you a compliment, although 
it is going to be a qualified compliment; but at least you are going 
to get compliment, and it may surprise you to get one from this 
side of the table. I agree with you that the idea of setting perform- 
ance standards instead of specific standards and micromanaging 
the workplace is successful in creating safe workplaces. In fact, I 
have worked substantially to try to build safety groups; and in the 
instances where we put safety groups together, we have seen phe- 
nomenal success in terms of reducing the cost of Workers’ Com- 
pensation and reducing the rate of injury. 

The problem I see with regard to what you are suggesting here 
is that this new standard is going to be added to the existing 
standards, rather than a replacement for the existing standards 
and the existing mechanisms. The first suggestion I would make to 
you is, you make this optional, that you allow employers to have 
the option of choosing whether they want to have a performance- 
based standard or a specific standard mechanism for complying 
with OSHA standards. 

In that regard, I would also suggest to you that you work to cer- 
tify existing safety group programs, whether they exist on a State 
basis or whether they exist on an industry basis, where perform- 
ance standards are already being implemented and certify those, so 
you don’t have to reinvent the wheel. 

There are a lot of efforts going on out there in the marketplace 
to encourage employers to create what we refer to in Montana as 
a “culture of safety” in the workplace. One of the things I think, 
from the testimony, that you have heard is that part of the problem 
here is that there is distrust in the culture of your organization, 
and that is that people see your organization as an organization 
that is simply trying to police the workplace, rather than trying to 
create a safe workplace. You have done that by trying to microman- 
age hazards rather than trying to create an environment in which 
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employers work with their employees to try to find ways to manage 
those hazards in a constructive fashion. 

The first thing I would suggest to you is that you try to fashion 
this as an optional alternative program to the existing methods 
that you are using with the workplace. 

With that, I am really going to ask my question of Ms. Bailey. 

If, in fact, this was an alternative that was offered to employers, 
as opposed to added on as a new set of standards, do you think 
that your view of this would change? 

Ms. Bailey. I think it would. This is something that came out 
of the stakeholder meeting that I attended with Mr. Watchman. At 
the end of the meeting, I think the general consensus was, this can 
be a very valuable resource tool, especially for small businesses 
who may not have much experience in this area, and they can use 
this type of document to develop a program. 

But to make this a mandatory standard that everyone has to 
comply with just doesn’t make any sense. It is duplicative. The en- 
forcement programs would just be enormous. 

There is one general comment I wanted to make on some of Mr. 
Watchman’s comments. All of these statements about what goes on 
here in Washington in terms of the new OSHA culture and the new 
way they are going to enforce things, those things are all wonder- 
ful, and I applaud him for trying to make those changes. What 
really counts is what happens out in the field, because where the 
rubber meets the road is when we are talking about enforcement. 
That is when the compliance officer comes and knocks on your 
door. So I think that is really the important thing that we need to 
be talking about here. 

Yes, I think making this an optional standard was an excellent 
idea. I think it can really be an important tool, for small businesses 
in particular. 

Mr. Hill. I appreciate that comment. Mr. Watchman, one of the 
other concerns raised — in trying to implement safety culture in 
Montana, we ran into this problem, and I think it was raised by 
more than one witness in testimony in regard to the National 
Labor Relations Act — and that is, are you creating a bargaining 
unit when you establish a safety committee within the organiza- 
tion? 

Is it the Administration’s position that it would support legisla- 
tion that clarified that, so that in the creation of safety groups to 
comply with the enforcement requirements here, that there would 
be a safe harbor for employers so they would not be subject to the 
conflicts and problems associated with the application of the Na- 
tional Labor Relations Act? 

Mr. Watchman. As you probably know, the administration has 
not supported the legislation known as the TEAM act that has 
been considered in this Congress and the previous Congress. 

Mr. Hill. I am talking here specifically about the issue with re- 
gard to safety groups. Let’s take everything else off the table. 

With regard to the creation of safety committees within the em- 
ployment situation, is it now the administration’s position that we 
could exempt those from the National Labor Relations Act? 

Mr. Watchman. I think you would have to be careful about ex- 
empting every safety committee, because there may be some that 
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in fact do involve substantial employer interference or domination 
in a way that may infringe on worker rights under the NLRA. 

What we have tried to do in drafting the working draft and pro- 
gressing beyond that point in the last few months is to require em- 
ployee involvement as a general core element, but allow employers 
to determine what kind of employee participation they want to 
have at their particular work site. You would imagine that in a 
workplace of 10 people, it is going to be a lot more informal than 
at a plant that has a couple of thousand people. 

Mr. Hill. You certainly understand the concerns that small em- 
ployers have, particularly with regard to the potential that that 
could be interpreted as a bargaining unit that could subject them 
to rules and regulations and laws they are not now subject to. 

Mr. Watchman. It is not so much they would be considered a 
bargaining unit as they might be considered a labor organization 
for purposes of 882 of the NLRA. We are working with the NLRB 
in the development of this rule to make sure we address the issue 
in a way that it doesn’t put employers in a position where they 
have to violate one statute to comply with another. 

Mr. Hill. Would it be our expectation to see some directive from 
the National Labor Relations Board to clarify this issue to make 
sure employers are going to be protected if you go forward with 
these rules? 

Mr. Watchman. I couldn’t speak for the NLRB, but I would say 
we are having conversations with them to make sure that we re- 
solve this issue in a way that small employers can understand as 
we go forward. 

Mr. Hill. Thank you, Mr. Chairman. 

Chairman Talent. I appreciate the gentleman’s questions. 

We are going to have to break now. We have at least one vote 
and maybe two, so I can’t say that we will definitely reconvene in 
15 minutes or anything like that. But it will be shortly. I ask the 
witnesses to stay, and I ask the members to return if they can. 

We will reconvene in a few minutes. 

[Recess.] 

Chairman Talent. All right, I will reconvene the hearing with- 
out waiting for my good friend, Mr. LaFalce, who has other obliga- 
tions and told me he would not be able to return today. 

Next in line to be recognized is Mr. Davis. 

Mr. Davis. Thank you very much, Mr. Chairman. First, I ask 
permission to submit a written statement for the record. 

Chairman Talent. Without objection. 

Mr. Davis. Thank you very much. I have got just a couple of 
questions. 

Mr. Watchman, both Dr. Rainwater and Ms. Gekker indicated 
some fears that there might be surprise investigations, there might 
be penalties, or there might be unexpected activity on the part of 
OSHA in a sense. Although you have answered this question in 
part once, I just want to reiterate as certain, when there is an in- 
vestigation and a need for compliance, whether any intervening ac- 
tions are required before any real penalties are levied? 

Mr. Watchman. Well, we do conduct inspections, and in many 
cases, we do not give advance warnings of inspections to employers. 
Our statute is designed to achieve a preventive and deterrent effect 
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from our enforcement program, and we want employers to act 
proactively before we ever get to their workplace, particularly given 
the fact that we don’t get to many workplaces in the course of a 
given year. It is important for employers to have an approach to 
protecting workers before we ever arrive. 

That being said, we have developed a new targeting and enforce- 
ment system called the “cooperative compliance programs,” under 
which we will send out letters to the highest hazard workplaces 
around the country, letting them know that they are on our inspec- 
tion list, so they will have an opportunity to find and fix hazards 
before we arrive. 

With regard to this particular standard that we are working on, 
that is the subject of this hearing today, we are currently consider- 
ing an enforcement policy under which we would not assess a pen- 
alty for a good-faith employer that is in violation of the standard. 
We would only assess a penalty if there were a pattern of hazards 
or a pattern of serious violations. 

Mr. Davis. So actually one would not have a great deal to fear, 
other than the fear of not wanting to comply even after it has been 
indicated that there is a need to do so? 

Mr. Watchman. I think there is concern over the way we have 
drafted the standard as a performance-based standard. I recognize 
that when you use performance-based language, it does raise sub- 
tleties and ambiguities, and these are issues that we are aware of 
and we are attempting to clarify further through modifications to 
the working draft, but also through working with stakeholders, 
meaning employers and workers and safety and health professions 
in the making of a compliance directive that will tell our inspectors 
how the standards will be enforced, so all the ambiguities can be 
resolved and clarified in that document as well. 

We will also be providing extensive compliance assistance to em- 
ployers in many forms before the standard ever takes effect. 

Mr. Davis. Both you and Dr. Rainwater suggested that dentists 
were partially or pretty much in compliance with this rule already. 
How much distance is there between where the dentists are and 
where perhaps the rule is trying to get them? 

Mr. Watchman. I think probably in the case of dental offices, as 
well as in many other industries, most of the employers are acting 
in good faith to protect their workers. But we typically find in most 
industries, there are a few bad actors that are not taking adequate 
steps to protect their workers, and that is really why we need a 
standard, to set minimum threshold performance for a systematic 
approach to protect workers. 

Mr. Davis. You would not view this as any additional burden on 
those dentists, for example, who were already in compliance and 
carrying out what would become the mandate? 

Mr. Watchman. That is correct. In fact, this would serve as a 
very useful tool to make compliance with other regulations much 
easier in a systematic way. 

Mr. Davis. I have one question that I would like one of the mem- 
bers of the industry, to answer. 

I understand that there are States like Oregon and Washington 
which already have programs that are pretty much like the one we 
are talking about, and my question is, have you heard of any ad- 
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verse effects on businesses in those States as a result of the pro- 
gram? 

Ms. Church. Mr. Davis, may I reply? Vermont is one of those 
States. There are 25 States which have control over the OSHA 
regs, not using Federal inspectors. The Vermont plan is a sug- 
gested use of the safety program. However, they hand out lit- 
erature that was written by Federal OSHA and suggest that we 
come into compliance with it because ultimately it will be law. 

That is a pretty loose statement, but as you go through it and 
try to meet it, it is not easy to dot all the Fs and cross the T’s. 
Then you have to look at the fact that I call them preemptive 
States, although that is not quite the correct legal term. The States 
that run their own safety and health programs — Vermont Occupa- 
tional Safety and Health, VOSHA is the name, tries to be stricter; 
they always try to go one step further than any Federal regulation. 
So on top of this we are always going to look forward to then what 
is going to be applied at home. 

Remember, when you get down to a very small statistical base, 
like in a State that has 600,000 people all together, the Federal 
numbers do not work. It just is not a good analysis. 

Thank you. 

Mr. Davis. You are saying there is some fear that in some States 
where there is an effort to go beyond Federal requirements and 
regulations that there might be more harsh treatment of the busi- 
nesses than what you would find in other areas? 

Ms. Church. That is true. When we read the kind of books that 
have been handed out to us, we sit down and say, do they really 
want a book of plans in place? Do they want us to walk through? 
How often? Who do they want to carry this out? Who have we got 
to carry it out? 

It is all suggested, but it is very loose, so we do the best we can 
and use it as advantageously as we can, but we don’t want some- 
thing imposed upon us. 

Mr. Davis. Thank you very much. 

If Mr. Watchman could respond to that question, Mr. Chairman, 
that would conclude my questioning. 

Mr. Watchman. The State plans that exist around the country, 
in about half of the States currently, do have an opportunity to 
adopt standards that are either consistent with and identical to 
Federal standards, or to go beyond those standards and provide a 
greater level of worker protection. That is why in fact in a number 
of States there exist today safety and health program requirements 
despite the fact that there is no Federal requirement at this time. 

I would suggest, though, to Ms. Church that in the preparation 
of this rule, we will allow a compliance assistance period of several 
years before any provision of it becomes effective. During that time, 
we want to engage in a very broad and comprehensive effort to dis- 
seminate the kind of materials that will go beyond the regulatory 
text in very simple and plain language terms, through model pro- 
grams or checklists or interactive software, to let employers know 
in all industries the kinds of things they should be looking for in 
their particular industries, to help them set up and implement and 
maintain a comprehensive safety and health program. 

Mr. Davis. Thank you very much. 
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Thank you, Mr. Chairman. 

Chairman Talent. I thank the gentleman. 

I recognize the gentlewoman from New York, Mrs. Kelly. 

Mrs. Kelly. Thank you, Mr. Chairman. I appreciate the panel 
being here. I am sorry I wasn’t able to hear all of your testimony. 
It has been a busy morning for a lot of us. 

I was interested in what Mr. Watchman said just a minute ago 
about the implementation of this and what you actually desire to 
do with this in terms of implementing this with businesses. You 
said there would be no fines unless a pattern of violations were 
found. 

I would like to know what you mean by “a pattern”? Is that 
clearly defined? 

Mr. Watchman. Yes. On page 16 of the working draft we have 
defined it to mean a failure to control a number of serious hazards 
of the same or similar type, or serious hazards resulting from the 
same or similar deficiencies in the program. 

Mrs. Kelly. But that is exactly my problem, “a number.” Is there 
a number? Who decides that number? 

Mr. Watchman. That is one of the issues that we would need to 
clarify. 

Mrs. Kelly. Exactly. 

Mr. Watchman. From a compliance directive to our inspectors. 
As I said, we have expressly announced our intent to work closely 
with employers and workers in the development of that. 

Mrs. !^lly. That is exactly the kind of thing where, if you get 
a vindictive inspector, you could put a company out of business. I 
am concerned about that. 

Another thing: I think that you use a lot of statistics in the testi- 
mony and in the draft. In particular, I am thinking about the claim 
that injuries cost U.S. businesses over $110 billion a year. Every 
$1 that employers spend on safety and health programs will save 
them $4 to $6 in Workers’ Compensation expenses, reduced em- 
ployee turnover and so on. 

I am not doubting the accuracy of the figures, but I would like 
to know how you arrived at them. 

Mr. Watchman. The first figure is from the National Safety 
Council. They put out a book, I think called Accident Facts, some- 
thing like that, every year, which tries to estimate the total num- 
ber of injuries and fatalities around the country from a variety of 
causes, including work-related injuries. 

Mrs. Kelly. These are not hard-core reports, but estimates? 

Mr. Watchman. I am not sure exactly of the methodology. I 
think they are fairly confident about their estimates, but they are 
estimates, I believe. They estimate $110 billion a year just for inju- 
ries. That doesn’t count all of the costs incurred as a result of fa- 
talities, as well as occupational illnesses. 

Mrs. Kelly. How many fatalities are there a year? 

Mr. Watchman. There are 6,000- or 7,000 reported to the Bu- 
reau of Labor Statistics, and then there are others that are not 
within their jurisdiction of reporting. 

Mrs. Kelly. I am wondering about whether or not you have done 
anything with regard to rough estimates on what this draft will be 
in terms of costs to the businesses to implement this standard. 
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This may have been addressed before I got here, but if not, I would 
like you to answer the question. 

Mr. Watchman. Sure. First, we don’t have a formal proposal yet, 
so we have not estimated the cost of the proposal yet. But that 
being said, we have looked at a lot of evidence that suggests that 
employers can save money by implementing these programs. 

Mrs. Kelly. How so? 

Mr. Watchman. Because I noted in my testimony and there are 
a host of other examples in which employers have implemented 
programs, reduced their Workers’ Comp costs significantly and re- 
duced employee turnover and training costs as well. We do believe 
that the aggregate benefits will outweigh the costs, as well as be- 
lieving, for individual employers, the benefits will outweigh the 
costs. 

Just to cite one example of that, in Missouri — in your State, Mr. 
Chairman — our voluntary protection program, which recognizes 
excellence in safety and health; we have 13 VPP sites in Missouri. 
Eight of those are medium and small employers. Those companies 
have injury rates that are 53 percent below the national average. 
These are companies that have implemented a comprehensive safe- 
ty and health program. 

With those reductions come reductions in Workers’ Comp costs 
and other related costs. 

Mrs. Kelly. I understand you basically to be saying, if you can 
get it to cost businesses $25 billion a year to implement with this 
safety and health program, there will be no more costs to the U.S. 
businesses for injury. Is that sort of what you are saying? 

Mr. Watchman. First of all, I would not agree with the $25 bil- 
lion estimate for a standard, because we don’t have a formal pro- 
posal yet. But our estimate is that this will be a significant rule 
that may involve costs of over $100 billion, but it will apply to tens 
of millions of workers at millions of work sites around the country, 
and is likely to produce benefits that far exceed the costs. 

Mrs. Kelly. I have one last question and that is, of the core ele- 
ments of the draft standard, you state that employers should regu- 
larly evaluate the effectiveness of the safety programs. 

I want to know what you define as “regularly.” 

Mr. Watchman. In the working draft, we talk about the fre- 
quency issue on page 11. We say that an employer must evaluate 
the program as often as necessary to ensure that it is effective, and 
then set a specific guidance saying, in any event, after the deadline 
for complete guidance with the standard, the employer must evalu- 
ate the program at least once in the next 12 months and at least 
once in the succeeding 24 months. 

Mrs. Kelly. Are you going to evaluate your own regulations as 
regularly as you expect the businesses to do that? 

Mr. Watchman. We have started to review regulations. We have 
a variety of projects under way, yes, to review our own regulations. 

Mrs. Kelly. This particular one you will also review every 12 
months? 

Mr. Watchman. We with not review it every 12 months, because 
we have a fair number of regulations, but we do review regulations 
on a regular basis. 

Mrs. Kelly. No, that is not what I am asking. 
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I am asking: You are expecting an employer to take this program 
and review what they have put in place once every year, if I under- 
stand you correctly. I am asking you, if you are going to do the 
same, to make sure that this program is continuing to be valuable. 

Mr. Watchman. We would certainly monitor the implementation 
of the standard, and in practice for the standards we have already 
issued, we either have in many cases reopened the rule to clarify 
issues that have come up in the implementation or to correct prob- 
lems that have come up. 

In other cases, we issue compliance directives to the field that 
are published, that indicate how certain issues that have come up 
should be resolved, so we either can come back and reopen the rule 
or issue compliance directives. 

Mrs. Kelly. Would you be willing to write into the rule that you 
will review it every 12 months? 

Mr. Watchman. It really is a review that goes on on an ongoing 
basis as people raise questions with us. 

Mrs. Kelly. You are waiting for people to come from outside to 
raise the questions. You are not raising them yourselves. You are 
not monitoring themselves them yourselves. That is my concern. 

Mr. Watchman. Concerns are raised by outside stakeholders, 
employers and workers, as well as OSHA staff out there trying to 
enforce our standards. 

We have experts in each of our standards at the national office, 
and those folks basically are working full-time in the implementa- 
tion of our standards. So it is not something we would come into 
and review after a year or once a year; it is a continual process of 
review. 

Mrs. Kelly. So there is no total review ever? 

Mr. Watchman. That is what I was talking about in the first 
part, that at some point then we come back and do a comprehen- 
sive review of each standard and determine whether it is still war- 
ranted. 

Mrs. Kelly. I am trying to find out at what point. 

Mr. Watchman. I couldn’t say at this point how quickly we 
would do one. We have a couple of projects going on currently for 
standards review, but it is something that we do periodically. 

Mrs. Kelly. Thank you very much. 

Chairman Talent. I thank the gentlelady and want to thank all 
the witnesses for their patience, and particularly for being willing 
to wait through that vote that we had. I don’t think we are going 
to have a vote for a while, so we should be handle to wrap this up 
pretty quickly. 

I do have a number of questions, and I want to encourage — I 
may direct them at a particular person. I would encourage those 
who have comments to make them even if I haven’t directed it to 
you in particular. 

Mr. Watchman, let me just followup. I was going to ask about a 
regulatory flexible analysis, and Mrs. Kelly was getting into that 
anyway. Are you planning to do a regular flex analysis with the 
rule? 

Mr. Watchman. Yes. 
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Chairman Talent. So although it is a preliminary stage, you do 
think the rule is going to have a significant impact on a substantial 
number of small businesses? 

Mr. Watchman. We haven’t made that determination yet, but we 
think we should do a regulatory flexibility analysis. 

Chairman Talent. How are you going to define small businesses 
for the purpose of your regular flex analysis? 

Mr. Watchman. We anticipate using the SBA definition of “small 
entities” for purposes of our regulatory flexibility analysis. 

Chairman Talent. Very good. You are not going to have to con- 
sult with them about changing it. That was a concern I had about 
the draft, because in terms of your compliance, you are going to 
have different attitudes in compliance toward employers with nine 
or fewer employees than you would with nine or more. 

Where did you get the nine, anyway? 

Mr. Watchman. The 10 or fewer, 9 or fewer, is a frequently used 
cutoff point for our standards. It is also, I think, used in the appro- 
priations rider that the Congress enacts every year. 

Chairman Talent. Why 9? I agree, but why 9? You see, some of 
us have a sense like, you have a dart board with numbers up there 
and you threw a dart up there and hit 9. You don’t know why nine, 
as opposed to 10? 

Mr. Watchman. I don’t know what the historical cause was. 

Chairman Talent. There is no apparent justification for 9 as op- 
posed to 10. Can you see any? 

Mr. Watchman. It may be a reflection of how the statistical data 
is reported by other agencies. 

Chairman Talent. It may not be; it may be something else. I no- 
tice you have more time to comply if you have nine or fewer, but 
that is nine employees on any day in the preceding 9 months. Now, 
that would cover a whole lot of people who normally don’t have 
nine employees. 

Again, I don’t want to focus on my family, but my brother has 
a couple of people who wait tables and work in his tavern, but if 
he has a private party on a given night, he may hire a few extra 
people to wait the tables. So, bang, he has the nine. Would it cover 
part-time as well as full-time? 

Mr. Watchman. I think it does take into account part-time em- 
ployees in the calculation. 

Chairman Talent. You are getting very, very broad coverage 
there. We are not certain, are we? It doesn’t say part-time or full- 
time, does it? 

Mr. Watchman. That is the kind of provision we would expand 
upon in the compliance directive and in the preamble to the regula- 
tion. 

Chairman Talent. Would you anticipate, by the way, because 
you already referred in response to other questions to a number of 
aspects of this that you are going to have to clarify; I am going to 
go over some others that I think — and I will see what you re- 
spond, but I think you are going to have to clarify. 

Are you going to clarify those in the proposed rule? 

Mr. Watchman. I am not sure of all of the issues you are refer- 
ring to, so maybe we should take them one by one. 
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Chairman Talent. Is the proposed rule going to be in substan- 
tially greater detail than this working draft? 

Mr. Watchman. We have some conflicting goals. We want to 
issue a standard that is as short as possible so people can deal with 
it. We certainly recognize small employers don’t have a lot of extra 
time on their hands, and if we are going to have a proposal like 
this that we want them to implement, we should make it as short 
as possible. 

But that being said, I think we can accomplish the goal of provid- 
ing sufficient information through a variety of compliance guides 
and models and checklists. 

Chairman Talent. See, here is something I want to get into. Ms. 
Bailey referred to this before. 

My opening statement, when I talked a little bit about the na- 
ture of law, OK, I don’t want to turn this into the Judiciary Com- 
mittee, but when you say we are going to put it in compliance 
guides, compliance guides are not subject to the safeguards and the 
APA, the Administrative Procedures Act and the other kinds of 
rulemaking, are they? 

Mr. Watchman. Right. 

Chairman Talent. We don’t know what is going to be in the 
compliance guides. But then it is too late for us to comment, to give 
you any input, right? 

Mr. Watchman. Well, certainly the issues you have raised are is- 
sues we would be considering during the rulemaking 

Chairman Talent. OK. 

Mr. Watchman [continuing]. Clearly. But in terms of trying to 
provide assistance to employers, we would clarify some things in 
the compliance guides. 

Chairman Talent. You are going to do a compliance guide for 
small employers under SBREFA? 

Mr. Watchman. Yes. In fact what we would like to do is target 
them at some particular sectors or industry groups so we can pro- 
vide more specific assistance. 

Chairman Talent. Let me get into a couple of the areas where 
I am deeply concerned. 

I said in my opening statement that this working draft is not 
really, in my judgment, a law. It is sort of, you are urging people 
to go out and be safe, is the way I regard it. The problem with that 
is, when you have substantial legal penalties in connection with it, 
you are just not telling people what they need to do. 

Let’s get into the employee participation. I think you could take 
this with any one of these core elements. You define “meaningful 
participation” as ongoing, effective communication between the em- 
ployer and the employees, so I presume — are they going to have 
to have official meetings, safety meetings? 

Mr. Watchman. Not necessarily. That would be one way of hav- 
ing ongoing, effective communication. 

Chairman Talent. But in some circumstances, probably yes; in 
some circumstances, probably no. Is that what you are telling me? 

Mr. Watchman. We want to allow employers as much flexibility 
as we can to determine what kind of participation is appropriate 
for their workplace. In a workplace like Mr. Landon’s, with only a 
few employees, there really would not be a need for formal meet- 
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ings necessarily, but perhaps one-on-one conversations, an under- 
standing if employees encounter a hazard, they are free to raise it 
with Mr. Landon and he will respond to their concerns. 

Chairman Talent. You said “flexibility,” which I think is the key 
word. Believe it or not, even in my own mind, I am not convinced 
you should not go forward with this in some form or another. I 
think it is important you keep a distinction in your mind between 
a rule that allows flexibility for the employer and a rule that allows 
arbitrariness on the part of the inspector. 

You see, if you say in the rule, employers can at their discretion 
have formal meetings or not, or employers with under 10 employ- 
ees or something can, that is flexibility. But if you just say, well, 
have as many meetings as necessary, then what you have done is 
you have taken the job of making laws and you have given that to 
the inspectors to do, haven’t you? 

Mr. Watchman. Again, that is where the compliance directive 
comes into play, and we would want to work closely with stake- 
holders in the development of that. I think you are raising a con- 
cern that our stakeholders have raised with us in many meetings, 
which is, we are comfortable with a lot of what you are doing in 
this working draft, but the real question is, how are you going to 
enforce it? 

Typically, we draft a compliance directive on our own and put it 
out there for the inspectors to follow. That clarifies a lot of issues. 
This time around we want to work with stakeholders to allay their 
concerns about the kind of discretion that our inspectors will have 
in the enforcement of this standard, and we hope to do that at the 
proposal stage long before it ever becomes a final rule, years before. 

Chairman Talent. I will let you know right now, my judgment 
is that taking all these issues which should be part of the law or 
the regulation and putting them in the compliance directive isn’t 
good enough. 

The compliance directive, for example, is not clearly covered by 
the regular flex amendment. It would not necessarily subject to ju- 
dicial review. You can’t get around your responsibilities by putting 
them in a compliance directive; they need to be part of the rule, 
which is the way Congress has instructed the Agency to legislate 
when it legislates. Do you see what I am getting at? 

Compliance directives on minor points are one thing, but on 
major points — and there is major point after major point here: 
Employee involvement in such areas as assessing and controlling 
hazards. Again, do you have to have meetings with the employees? 
Do there have to be surveys? Can you form teams? Evaluating the 
effectiveness of the safety and health program, do you have to hire 
consultants? 

I think what you probably are going to answer — do you want 
to answer that? 

Mr. Watchman. I would just say, any of those could be accept- 
able means of meeting the employee participation requirement, but 
none of them would be specifically required. 

Chairman Talent. When you say, any would be acceptable, so if 
the employer says, I have had meetings, and the inspector says, 
OK, under the law I cannot cite you now, is that what you are say- 
ing? 
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Mr. Watchman. Yes, if in fact the inspector talks to workers and 
they say, we had meetings, we talked about safety and health is- 
sues. 

Chairman Talent. Sure, assuming the factual statement is cor- 
rect, assuming he could make sure what is being represented is 
correct, sure. A way for employees to promptly report job-related 
injuries, would that mean they would have to have written forms? 

Mr. Watchman. We do already have a written form requirement 
for recording injuries, and I think that is really an important as- 
pect of our program, that employers can be made aware of the inju- 
ries that are occurring. 

Chairman Talent. “Promptly.” What does that mean? See, you 
don’t know. You are the head of the Agency and now you have peo- 
ple out there trying to figure out what to do. 

By the way, I have to tell you, Mr. Watchman, because of some- 
thing Mr. Landon said, when I was reading through this thing, the 
management leadership section, sub 3, when you say small employ- 
ers may choose to carry out the responsibilities listed above instead 
of delegating them, that really is very quaint, because I have to tell 
you, most small employers are not going to have any choice but to 
carry them out themselves. You need to keep that in mind. 

You referred to the States. I have been going through — I am 
not as expert as you are in all — in what all the States have. It 
seems to me most of the stated planks I looked at are narrower, 
and rather substantially so, in terms of whether they apply to or 
what they impose upon employers, than what you are proposing. 

Oregon, for example, exempts employers with 10 or fewer, unless 
there is something about their industry or their own particular 
records to suggest that they may need a health and safety pro- 
gram. 

Are you still considering whether you might just exempt very 
small employers or maybe subject them, conditional to some show- 
ing that they have themselves a poor safety record or are part of 
an industry that is high risk? Is that still something you are con- 
sidering? 

Mr. Watchman. We are considering the general coverage issues 
for the standard, yes. Our stakeholders agreed, I think fairly uni- 
versally, that they felt that all workplaces should be covered and 
that employees at small workplaces should have the same protec- 
tions as employees at large workplaces. 

But they felt very strongly we should treat smaller workplaces 
differently and expect different things from smaller employers. I 
would agree with that recommendation. 

Chairman Talent. I will give Mr. Watchman a break. Would 
anybody like to comment on that? 

Dr. Rainwater. I would like to comment. Did you say there is 
a possibility that you are going to exempt some employers? Did I 
hear that? I heard that. 

Mr. Watchman. We have not conclusively resolved these issues. 
We are still looking at these issues, but again, I am reporting what 
the stakeholders — employers and workers — expressed to us in 
our stakeholder meetings. 

There also are some serious problems with the data that would 
make exemptions difficult to apply without exempting some work- 



37 


places where workers really are in need of protection. So we are 
looking at these issues. Again, we have not resolved conclusively 
the direction we want to go. 

Obviously, we have looked at a lot of these different State laws 
as well. 

Chairman Talent. I would urge you to consider that very strong- 
ly. One of the concerns I have about regulations in general is that 
in order to get more control of a relatively small fraction of people 
who have a problem, something applies to everybody; and it seems 
to me we should not confine ourselves to those two universes. 

Either we make everybody carry large costs that many people 
don’t need to carry — I think you will agree, as Ms. Church said, 
and Ms. Gekker, many employers are doing all they can; and your 
suggestions are not going to help them as much. Why can’t we tai- 
lor a rule for those who need the help or are the bad actor, make 
people who have bad histories or are in lines of business that are 
particularly hazardous — frankly, if you wanted to have a safety 
and health program requirement for businesses where they make 
explosives, I don’t think I would be having this hearing? 

Is that something you can consider doing? Maybe tailoring it on 
the background of the business? 

Mr. Watchman. There is a certain logic obviously in trying to 
target a standard at the highest-hazard workplaces. The reality is, 
we still have significant injury rates around this country, that the 
average rate for the country is about 7.8 workers out of 100 that 
will be injured in the course of a year. But even in the safest indus- 
tries, one out of 50 workers will be injured in the course of a year, 
and that is a very significant level. Over the course of 10 years, 10 
of those 50 workers will be injured. 

I think there is a lot we can do to reduce these injuries and ill- 
nesses, even in the low-risk industries; and safety and health pro- 
grams have proven to be a very successful way of reducing injury 
and illnesses and saving money for the employers. 

So, yes, there is some logic there, and we are looking at that 
issue. But I think there is also a counterargument that makes 
sense, to try to extend the same protections to all workers, but to 
try to reduce the impact and burden on small employers of comply- 
ing with the standard. 

Chairman Talent. Ms. Bailey, I wanted to followup with some- 
thing you talked about, back-door rulemaking, which I think is a 
real danger of this working draft. Let me say what I understand 
you to be saying, and you tell me whether this is correct. 

Let’s suppose that OSHA has been considering or working on a 
rule — in particular you mentioned ergonomics; it could be one of 
a number of them — and for one reason or another has not promul- 
gated that rule, or perhaps Congress said, do not promulgate that 
rule, or do not promulgate it now or in this form. But this rule goes 
forward. 

So now the employer has the responsibility to have a health and 
safety program covering not just the specific standards of OSHA, 
but also comprehending hazards that would be hazards only under 
the general duty clause. 

Ms. Bailey. That is correct. 
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Chairman Talent. So let’s go back to my example in my opening 
statement about the beer keg that, let’s say, weighs more than 25 
pounds — and I don’t know how much they weigh; I have never 
approached them from that standpoint, picking them up. The hose, 
I could tell you how much they weigh, that you put in there. So 
the inspector comes into the workplace. 

Now, as far as his working draft is written, is it your belief, as 
it is my belief, that there is nothing at all to keep that inspector 
from saying, there is a hazard over here, under the general duty 
clause with this beer keg? You have not listed it as a hazard or not 
corrected the hazard, and in fact that incorporates the ergonomic 
rule into the safety and health program. 

Is there anything you could see to keep him from doing that? 

Ms. Bailey. No, there is not. As long as the lifting of a keg that 
size is a recognized hazard in that industry and would be covered 
by the general duty clause, then there is no basis — they can’t 
form the basis for a citation saying, you do not have an effective 
safety and health program. That is preventive control in regard to 
that hazard. 

Chairman Talent. Mr. Watchman can speak for himself, and I 
will give him a chance to comment, but perhaps he can say, then 
you can litigate it. 

Let’s get reality into the open here. What is the first stage at 
which an employer gets an impartial adiudication of an OSHA cita- 
tion? The ALJ? 

Ms. Bailey. Yes. 

Chairman Talent. What is the nature of the proceeding before 
an ALJ? 

Ms. Bailey. It is very much like a trial. There is no jury, but the 
ALJ is essentially the judge, and both sides present their argu- 
ments. It is a full-blown trial. 

Chairman Talent. You examine and cross-examine witnesses? 

Ms. Bailey. Yes. 

Chairman Talent. You file written pleadings? 

Ms. Bailey. Yes, all those things. 

Chairman Talent. Briefs? 

Ms. Bailey. Yes. 

Chairman Talent. So if the employer wants to have much 
chance, he has to have representation. 

Ms. Bailey. Being a lawyer, I would say yes. 

Chairman Talent. I am a lawyer, too, and I used to be in the 
field of labor law. So how much would a reasonably — not a com- 
plex, but an average trial before an ALJ cost an employer? 

Ms. Bailey. Quite a bit. 

Chairman Talent. Even for somebody a little bit less qualified 
than the people at McDermott, Will and Emery, it would probably 
cost $25,000 or $30,000 maybe? 

Ms. Bailey. Yes, I would venture to say. Yes. If you have to go 
beyond the ALJ level, up through the review commission and the 
appellate court, you are talking about hundreds of thousands of 
dollars. 

Chairman Talent. So the inspector says, I will tell you what, I 
am going to fine you $1,500 for the beer keg thing and don’t ever 
do it again. Now you can get take the $1,500, or maybe go to the 
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regional director and try and get that settled, or hire somebody like 
you for $1,000, or you can litigate it for a minimum of $25,000- or 
$30,000. What are the tavern owners, as a practical matter, going 
to do? 

Ms. Bailey. They are going to have to spend a lot of money, it 
sounds like. 

Chairman Talent. Which means, as a practical matter, that that 
inspector is making the law at that workplace, isn’t he? 

Ms. Bailey. That is true to some degree. 

What you also have to realize is, we are not just talking about 
penalties that come with citations. Suppose you have a tavern 
owner — what you have to think about also is abatement. I mean, 
the real costs don’t come with the $1,500 fine. They come with the 
way you have to completely revamp your business to change the 
way you operate, and that is where some of the really big costs can 
come in. 

It is not necessarily the $1,500 fine; it is the way you have to 
change the way you operate your business. 

Chairman Talent. Now, Mr. Watchman, I will give you a chance 
to comment if you want. But let me just add, see, when you com- 
bine a remedial procedure, which is very expensive for the average 
person — and I am not saying there is anything we can do about 
that — we ought to put our heads together and try to figure it out. 
But on the one hand, getting a clarification of the law before even 
a semineutral adjudicator is very expensive. 

Then a law, which is very vague, what the average small em- 
ployer is just confronted with then is the person that comes out to 
inspect is the law. I mean, it is like, well, I am not going to say 
what it is like. It is what offends me, I guess, in principle, about 
this kind of a process, that people don’t know what they can and 
cannot do; and in order to find out, it is extremely — prohibitively 
expensive. These are people who in many cases may not have any 
problem with safety. 

Do you have a response to that? Is there anything we can do to 
try and move forward with something you are trying to do and 
minimize that risk? 

Mr. Watchman. I think this is a very creative argument that Ms. 
Bailey has raised, but I don’t think there is any merit to it. We 
have made clear in the working draft and we will continue to make 
clear in any proposal we come up with that, first, the standard only 
applies to hazards for which the general duty clause already ap- 
plies or a specific standard already applies. 

If in fact the handling of the kegs represents a hazard under the 
general duty clause that is likely to cause death or serious physical 
harm, or is causing death or serious physical harm, if in fact it is 
a recognized hazard in that industry, and if in fact there are fea- 
sible means of abating that hazard, a general duty clause violation 
would be appropriate in that instance — but only if those criteria 
are met. 

If they are not met, it would not be appropriate. But the exist- 
ence or nonexistence of a safety and health program standard 
would have absolutely no impact on whether or not the handling 
of kegs represented a general duty clause violation. 
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So, again, I think the argument is a creative one, but I don’t see 
it as being a problem. 

Chairman Talent. In fairness, though, to Ms. Bailey, the Agen- 
cy’s position on these kinds of things hasn’t always been consistent. 
A few years ago it was the view of the Agency, evidently, that in 
order to do what you are trying to do now. Congress had to pass 
a law, wasn’t it? 

Mr. Watchman. No, sir. 

Chairman Talent. Wasn’t the COSHRA bill, introduced in 1992 
and 1993 by Senator Kennedy and Senator Ford, designed to give 
you the authority that evidently they felt they had to give you, that 
you didn’t already have, to promulgate a national safety and health 
standard? 

Mr. Watchman. It was. It was the time of a different administra- 
tion. 

Chairman Talent. Not in 1993 it wasn’t. 

Mr. Watchman. In 1993, that is true. But that legislation was 
designed to enact a number of reforms to the OSHA statute. But 
I don’t believe the sponsors felt that a safety and health program 
rule had to be enacted by legislation. 

Our statute, in fact, gives us broad authority to set standards to 
reduce injuries and illnesses in the workplace, and in fact section 
8(c)(1) of our statute specifically gives us the authority to require 
employers to conduct self-inspections, which is really at the heart 
of this working draft. 

Chairman Talent. When I look at a side-by-side of COSHRA and 
your safety and health proposal, it looks pretty similar to me. Obvi- 
ously, there are a few differences. 

Basically, they tried to require through the law — and they were, 
by the way, unable to pass through a Congress that in both ses- 
sions was controlled by the other party — essentially what you are 
trying to do here. So you see why Ms. Bailey and some of us are 
concerned, because administrations change and views change and 
compliance guides change, and none of that is subject even to the 
safeguards in the Administrative Procedures Act, much less the 
safeguards in the Constitution regarding how laws are passed here. 

To this point, I don’t think you have addressed the concerns that 
I think are here in trying to have such broad coverage of a law that 
must inevitably be vague in what it actually says. You are trying 
to cover everybody, and you recognize appropriately that, look, 
some people may have meetings, some people may have surveys. 

You appreciate the fact we could be here all day if I wanted to 
go through all of the elements and bring out what is vague in all 
of them. Wouldn’t you recognize there is a whole lot more vague 
in here than what I have talked about to this point? 

Mr. Watchman. As I recognize in my testimony, the challenge is 
to respond to employer wishes for a performance-based standard, 
but also giving enough guidance that people know what we are 
asking of them. 

I am not sure we have gotten it exactly right. I think we do need 
to do a better job of defining a lot of these terms. But I think there 
is also a balance to be struck here; it is not just a question of defin- 
ing the terms. Because the more specific we make the standard. 
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the more employers are going to tell us, why are you telling me to 
do it that way; I do it this other way, and that works perfectly well. 

Chairman Talent. Which would suggest that if you end up giv- 
ing discretion to people who can’t be attacked in the enforcement 
stage, that that may be the way to go. That is true flexibility; that 
isn’t arbitrariness. Give people safe harbors. 

You mentioned checklists before. I know this is in the back of the 
mind and is something you are thinking about. I would also sug- 
gest to you there is more than just a compromise here; there are 
some very basic principles of law here. 

There is an old Anglo-Saxon maxim of law that what is not pro- 
hibited is allowed. If you do not let people know with reasonable 
specificity what they cannot do, then they are allowed to do it. It 
is hard to regulate a vast society following that principle, but we 
ought to try to do it as much as possible. 

Let me see if I have any other questions. I filibustered Mr. Hill 
out of his. He handed me a note. When he has been around here 
longer, he will just butt in. When he has been around here a very 
long time, he may ask you about his teeth. 

Dr. Rainwater. I am waiting for a reply on that. 

Chairman Talent. I had a question about effective alternatives, 
because I think that is one possible safety valve here. Under “dis- 
cussion,” I am interested in this discussion, some kind of concept 
evidently, and I have not tried to codify it or to set it forth with 
great specificity here, but some kind of concept that employers who 
have some effective alternative are deemed to be in compliance. 
That is kind of a general safe harbor. Could you elaborate on your 
thinking in that regard? 

Mr. Watchman. Sure. We included language to this effect in re- 
sponse to concerns that stakeholders raised. The basic concern that 
was raised initially was, we already have an effective safety and 
health program in our workplace, and we are reducing injuries, 
doing a lot of things, but why should we have to change it, when 
it is working, to comply with the standard? 

Our intent is not to force changes in effective programs, but the 
way we have drafted the standard in terms of boiling it down to 
the very basic core elements, they are fairly common sense. You 
have to be committed at a high level of management, and not just 
make it a pro forma exercise. 

You have got to talk to your workers and communicate with 
them. You have got to actually try to identify and address hazards 
that are present at your workplace, if there are some. You have to 
train workers that are exposed to serious hazards about how to 
identify them and how to deal with them. 

Then it makes sense to review the overall approach periodically 
to just get a sense of whether it is working or not. 

Nevertheless, we have considered whether we could do some al- 
ternative language that would allow for other effective approaches. 
But what we have said at every single stakeholder meeting is — 
to both many different individual employers that are present at 
those meetings, as well as employer representatives that represent 
hundreds of thousands of businesses — give us examples of the 
kinds of approaches you are conceiving of that you think would not 
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meet the core elements. Not a single employer has given us an ex- 
ample, and we have asked repeatedly. 

I would ask again today, if there are companies that feel that 
they are not providing one of those basic core elements or not pro- 
viding it exactly the way we envision it, either we can include an 
alternative provision or we can broaden that particular core ele- 
ment so it allows for that type of delivery of that core element. 

Chairman Talent. Would anybody else like to comment on the 
possibility of that being a saving clause for this, if you will, and if 
so, what you think it would have to contain. This idea that if you 
are running your own program and it is an effective program, tell 
me how you think that might need to be defined, that that might 
be a pretty good safe harbor; or do you think it would be ineffec- 
tive? Any comments on that? 

Ms. Church. Chairman Talent, I have a feeling it comes down 
to “I will know it when I see it.” I don’t think that will work. 

Chairman Talent. Any other comments? 

Dr. Rainwater. I would like to comment to Mr. Watchman. 

The OSHA compliance checklist for the dental office that the 
dental profession has worked with OSHA to come up with, which 
includes about everything you can possibly dream of from labeling 
to training to means of egress to fire prevention to exits, would 
that not be a sufficient document to comply with everything in this 
standard? 

Mr. Watchman. It sure sounds like it would. It looks pretty com- 
prehensive and looks like it addresses the kinds of issues we would 
envision being addressed in the safety and health program. So this 
is the kind of material that we envision as potentially using as a 
safe harbor under the standard. 

Chairman Talent. OK. 

Dr. Rainwater. May I then ask, would it be possible that either 
we could get an exemption, because we are already doing that, or 
get some sort of directive from OSHA saying that if you comply 
with all this stuff, that is all you need to do to fulfill this? Is that 
possible? 

Mr. Watchman. The problem with an exemption for an entire in- 
dustry is that it assumes every employer is taking exactly the same 
steps. As I am sure you understand, there are many employers 
doing exactly the right thing, some going beyond what is required, 
and then others that are not doing enough. So I think we need to 
apply the standard in places where there are problems and indus- 
tries where there are problems, but I think we need to make every 
effort to develop these kinds of industry-specific checklists that can 
be used as safe harbors. 

Chairman Talent. Let me ask you this. Secretary, because it 
seems to me the core of your argument comes down to the fact 
there are people out there who, either through ignorance or they 
don’t care — and I do agree, the economic motive, although if hu- 
manity doesn’t move people to care about safety, which in most 
cases it does, the economic motive ought to. But I agree with you, 
there are some people out there who are going to companies over 
that thin ice and just hope it never hurts anybody. But cannot we 
apply the same thing to regulatory agencies from a different per- 
spective? 
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Most regulators I know of are pretty conscientious people trying 
to advance the interests of what they are supposed to be doing 
without necessarily hurting people. But there are some out there, 
either untrained or ignorant or malicious — they got up on the 
wrong side of the bed this morning, so we are going to stick it to 
somebody. 

So suppose I said to you. Congress is going to pass a law requir- 
ing the agencies to be fair, and because we are trying to cover all 
the agencies and all the circumstances in which you might be regu- 
lating people, is it impossible for us to be more specific than that? 
But we are going to have the General Accounting Office — we are 
going to give them several thousand people, and they can go 
around whenever they want, walk into one of your regional offices 
or follow an inspector or demand documents, which you will have 
to provide, and they are going to implement what is fair. They will 
have compliance guidelines. 

Now, those will not be subject to the Administrative Procedures 
Act and they could change without any notice, but we will promise 
we are going to work with your stakeholders. If they decide that 
you are not being fair in a particular instance, there is monetary 
liability for the inspector, but they can contest it if they want be- 
fore a system of ALJ’s, most of whom, by the way, will be former 
GAO auditors, OK? 

Now, would you say to me. Congressman, that seems kind of un- 
fair and it might stop us in the legitimate things we are doing? Or 
would you say, we have to do something because there are some 
people out there who otherwise are not going to be fair? 

How would you respond to that kind of setup? 

I could file a bill like that. Everybody wants fairness. 

Mr. Watchman. In the course of our rulemaking, I don’t want to 
suggest that we are going to shuffle off some of these issues into 
a compliance directive that will not be considered in the course of 
the rulemaking. We recognize that there are serious concerns that 
people have about how we could craft a standard that could apply 
in a variety of contexts. It is a tough challenge. 

But the issues you have raised, and that a lot of the witnesses 
have raised, are issues that we do intend to explore during the 
rulemaking. Again, there are all these steps involving meetings 
with small businesses, the SBREFA regulatory review panel proc- 
ess, interaction with SBA and 0MB, and all of that takes place be- 
fore we ever issue a proposal. 

We are still years from issuing a final rule. During the 
postproposal stage, we will have hearings and an opportunity with 
written comments, and again, witnesses can cross-examine each 
other to really get into the detail of these types of issues, to ham- 
mer out a standard that is fair and reflects as big a consensus as 
possible among stakeholders. 

So I do think we have a very fair process. I think OSHA’s proc- 
esses for developing rules is one of the more thorough and public 
processes that exist in the Federal Government, and we have only 
added to that process through all of the preproposal activity we 
have engaged in. 
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Chairman Talent. You haven’t commented, whether you would 
support that bill or not, whether the Agency would. You would 
probably want to look at it a little bit more. 

Mr. Watchman. Probably. 

Chairman Talent. That is all I have. I want to thank the wit- 
nesses for their patience. 

Mr. Watchman, I know you needed to go about 1. I want to 
thank you for answering these questions and being willing to be so 
responsive and to listen. I think that speaks very well for you and 
your leadership. I am grateful to you for doing that. 

Without objection, I will keep the record open for 5 days so that 
other members can direct written followup questions that they may 
have to any of the witnesses or submit other statements for the 
record. Without objection, that is ordered. 

[Mr. McIntosh’s statement may be found in the appendix.] 

[Mr. Poshard’s statement may be found in the appendix.] 

[Mr. Jackson’s statement may be found in the appendix.] 

[Mr. Pascrell’s statement may be found in the appendix.] 
Chairman Talent. The hearing is adjourned. Thank you all 
again. 

[Whereupon, at 1 p.m., the Committee was adjourned, subject to 
the call of the Chair.] 
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APPENDIX 


OPENING STATEMENT OF CHAIRMAN JIM TALENT 
HOUSE COMMITTEE ON SMALL BUSINESS 
HEARING ON OSHA’S PROPOSED SAFETY AND HEALTH PROGRAM STANDARD 

June 26, 1997 

Today’s hearing is about a proposed OSHA standard requiring federally dictated hetilth 
and safety programs. We will be looking specifically at the working draft of that proposal. 
Judging by the working draft, the proposed standard would place heavy new burdens of a 
procedural and record keeping nature on every small business in the country, including those 
which have no record of safety problems and which are in compliance with all of OSHA’s 
substantive standards. 

Moreover, this new burden would be different in kind from OSHA’s typical standard in 
two ways. First, OSHA typically regulates safety, not management. OSHA usually requires that 
employers maintain safe conditions in the workplace, but does not regulate how they run the 
business provided that they achieve the safe condition. My brother has a tavern in St. Louis. I’m 
sure there are regulations requiring that he store beer kegs at a safe pressure level; but to this 
point OSHA has not told him what management technique he must use in getting the kegs to that 
level. Second, OSHA typically requires the elimination of hazards which can be identified; this 
new regulation would require that small employers maintain safety programs, the elements of 
which are totally subjective in nature. Under the working draft, small business people must 
“ systematically ” manage safety and health with programs that are “a ppropriate .” must provide 
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training to supervisors “ commensurate” with their responsibilities, must allow each employee 
“mggjUQgfiil” participation in the program through “ onnoing and eflective ” communication, and 
so on. The working draft offers no definition of uliat these terms mean, nor could H, because the 
terms are conceptual and relative rather than objective in nature. Unless the working draft is 
fondamentally modified, it will result in a standard with which no employer in the country can 
comply, because it will not be standard at all, but a series of vague, if well intended admonitions 
carrying the penalties, but not the clarity, of real law. 

I hope the agency does not respond to my concerns by promising to be flexible in 
enforcing this new standard and assuring us that its inspectors will be adaptable in applying its 
vague language to small employers. Far from being a virtue of the new rule, the vesting of such 
arbitrary power in the agency and its inspectors — the power to make the law while enforcing it — 
is a serious vice. The people in a free society are entitled to know what the law requires them to 
do before the law is enforced against them. They should not have to depend for their rights on 
the good faith, the good will, or the good mood of any government official. 

1 have many other concerns with the proposed draft, but will withhold them until after the 


witnesses have testified. 
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STATEMENT OF REP. DAVID MCINTOSH (R-IN) 

COMMITTEE ON KHAIX BUSINESS 

HEARING ON THE OCCUPATIONAL SAFETY AND HEALTH ADMINISTRATION’S 
FORTHCOMING SAFETY AND HEALTH PROGRAM STANDARD 
Jose 26, 1997 


Over the past two years, we in Congress have heard a great deal about the OSHA** 

President Clinton has jnxiniised that OSHA will no longer pl^ ^^gotdia** with America's small 
businesses. Fcniner Assistant Seoetary Joe Dear frequer^ touted OSHA's new wi^~ working 
with employers instead of against them, issuing wamii^ instead of fines for first-time vkdations, 
focusing on education instead of enforcement. I bdieve that OSHA's draft Safisty and Ifoalth 
Program standard reverses ai^ progress OSHA may have made in reinventing itsdf Moreover, H 
is too broad and too vague to be effective in protecting the safety and health of America's 
wcxkers. 


Under this new standard, employm would waste a great deal of time and money trying to 
understand and inq)lement ite vague and sweeping mandates, instead of focuring their resources 
on preventing real, known risks in their indi>ndual workplaces. OSHA in^jectors, on the other 
hand, would be ^ven ino'eased power by the standard to determine vriiether violations have 
occurred, even though enq)loyers have not been able to determine for themselves what constitutes 
a violation and ^^diat constitutes compliance. The end result will most likely be more “gotdia" 
and endless litigation that only serves to pad the pockets of lawy^ not to uKrease workplace 
safety. 


I want to thank Chairman Talent for holding this hearing today to shed light on how 
OSHA came up with this broad, new standard and how H will impact small businesses. Congress 
has a important role to play in overseeing new regulations under the Congresrional Review Act, 
wdiich was signed into ^w in the lC)4tii Congress. Tliis law gives Congress the ability to review 
new regulations and veto them if they don’t meet common-sense crit^ia. If Congress takes its 
new job smiously, this law could be^me the most important legulatcny relid^ measure in 50 
years. I hope we will be able to w(^ out our diffemicM with OSHA on the Safi^ and Health 
Program standard before it becomes final, and today’s hearing nuty start us down the right path. I 
look forward to hearing from Acting Assistant SeCT^aiy Watdmian on this matto*. But if 
can’t resolve our differences, and I will do everything I can to ensure that we do, this standard 
becomes a candidate for Congresrional review. 

1 am also looking forward to the testimony of the small businessmen and women who are 
here today. As the diair of the Governm^ Reform and Oversight Subcommittee on R^ulatory 
Affairs, 1 have heard first-hruid from small business people across the country how OSHA rul^ 
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afifectthw businesses and with tbdr ability to o^atenewjobs and pi^ hitler wages. At 

a hearii^ we held in St. Paul, Minnesota, we heard from Brace Gohmao, the preskfeot of a 
small constracdcm company. He testified diat although he would like to m^and his conqnny, 
he keeps die number of employees under 50 so that he will not be subject to more reguhulons. 
In my home district, I heard from GaryWMHi/who runs a small constractkm cmnpany in 
Su^^r Springs, Indiana. Altibcnigh Mr. WhafiP conqnny had an in^)eccable safety record, 
he was fined almost $55,000 by OSHA fm some minor violations <m mie of his ccmstraction 
$i^. Over several years and after much litigation, the fines were reduced to about $32,000, 
which is still a prohkiitive amount for bis small «>nqnny. That amount equals the annual 
salary of at least one worker. Mr. MHMif will likely be forced to lay off at least one worker 
as a result -- all because of a couple of minor violati^ which did not cause anytme any harm 
or injury. 

Mr. iMMtt**story is a clear of example of government r^ulators misdirecting 
resources toward a very minor risk at the erq)ense of greater rirics to public safety and health. 

I fear that is what OSHA may be doing with their new Safety and Health Program standard. 
We all want a cleans, saf^, healthier Amoica. When 60% of the mon^ on Siq)»fund 
goes to trial lawyers, consultants, and studies, that’s not ’’cleaner. ” When the top OSHA 
citatkm is fcv a pi^rwcnk violatUms rather than real safi^ violations, that’s trot ’’saf^.” 
Wfam FDA talms twice as long as (heat Britain and odier industrialized countries to ^iprove 
new drugs Oiat «wld save tens of thousands of AmeticaiK, toat’s not ’’healthier.’’ As we 
restore common-saise to the regulatory process, we can fulfill the promise of a clean, safe, 
healthy America without hurting small businesses or costing jobs. 
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Statement of Coimressman E>imiiv K. Davis. Hearing on OSHA Safety and Heahh 
Proimiiii. Smatl Business Conmiittee June 26, 1997 

The Safety andHealth Prograin Standard developed by OSHA seeks to 
improve the safety and health conditions in wo^ sites across America. A 
natural result of such efforts will be a reduction in health insurance costs, 
workers’ compensation claims and an improvement in the overall quality 
of life for die American worker. We can all agree that these are results 
that the American public and our respective constituents overwhelmingly 
favor. 

The Safety and Health Program Standard would also continue the trend 
toward a more flexible and less onerous regulatory scheme widi ail 
emphasis on forging a working partnership between industry and OSHA. 
The Standard is performance-based which permits industry to determine 
die best way to achieve compliance. 

This proposal also goes a long way toward building a nqiport between 
industry and die agency in diat it does not call for the imposition or 
levying of fines fines on a business that &ils to identify ^1 hazards so 
long as dieir feilure to do so occured in good faidi. This proposal spells 
out for industry what will qualify as good feifh. Good Faidi will en^ an 
open line of communication between employers and employees about 
existing hazards, and a sharing of information and training on how to 
cope with identified hazards. 

So there clearly are some real, well-intended and desireable changes in 
diis proposal. However, there appears to be a lot of concerns and 
unanswered questions in terms of the actual costs of this legislation. 

Widi die benefits clearly oudined, I anticipate die debate will center on a 
cost analysis. Mity I suggest diat we refi^ fiom conclusory 
characterizations such as ‘*it cost too much” or “it will hamper 
productivity.” These statements are undebatable and do not readily lend 
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themselves to discussion. 

As elected officials, we are required to make tough decisions on issues 
diat people feel passionately about on both sides. Consequently, it is 
highly imperative, when we assemble a knowledgeable panel such as this, 
that we receive as objective information as possible. 

I look foi;^ard to your testimony and hope that we can get a better 
understanding of Ae issues presented by this developing program. 
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STATEMENT BY CONGRESSMAN JESSE L. JACKSON, JR. 
FULL COMMITTEE SMALL BUSINESS HEARING 

ON 

OSHA SAFETY AND HEALTH PROGRAM STANDARD 
JUNE 26, 1997 


I would like to thank Uie distinguished Chairman for the opportunity 
to welcome the witiiesses who are participating in today’s hearing. 
As a memher on tiie Small Business Committee, I am interested in 
hearing the views and concerns of both the witiiesses from the small 
business community and from the representative of the 
Occupational Safety and Healtti Administration (OSHA). I believe 
tiiat the purpose of such dialogue should be directed toward 
accompUshii^ one specific goal: the reduction of workplace accidents 
and illnesses. It is my opinion that such efforts vraU save lives and 
costs incurred by business owners. 

As Ranking Member for the Regulatory Reform and Paperwork 
Reduction Sub-Committee, I wiU closely examine whether OSHA’s 
draft proposal is sensitive to the employer’s obligations while 
ensuring employee safety. Thus, today’s witnesses must be 
committed to assisting this committee in assessing both the 
effectiveness and necessity of OHSA’s draft proposals. 

I tiiank the Chairman for holding this hearing, and I look forward 
to reviewing ttie testimony from our witnesses. 
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Statement by Bill Pascrell, Jr. 

Small Business Committee Hearing on OSHA Safety and Health Program Standard 

June 26. 1997 

Mr. Chairman, I am pleased to participate in this hearing concerning 
OSHA’s draft proposal which would require employers to establish systematic 
plans dealing with workplace safety and health matters. Over the years, OSHA 
has contributed greatly to improving the safety of worlq>lace conditions. Countless 
workers in this country have avoided serious injury or death because of the 
standards that OSHA has produced. 

With that said, I think that the special concerns of small businesses need to 
be kept in mind. Balancing the safety of workers and maintaining the viability of 
small businesses is a goal that, with the proper communication and interaction, I 
believe can be achieved. By identifying those areas where regulations adversely 
affect small businesses, I am certain that solutions can be found. 

Let me also say that I strongly support OSHA’s plan to conduct field 
hearings in order to get input from small businesses. 1 believe this is critical. 
Additionally, I feel that the incremental fine structure is a fair one, with habitual 
offenders being open to the most serious fines. 

I look forward to hearing our witnesses this morning, Mr. Chairman. Thank 
you once more for calling this hearing. 
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The Honorable Glenn Foshard 
the 19*^ Congressional district of Illinois 
Fhil Committee hearing on the OccupotkHial Safety and Health 
Administration’s forthcoming Safety and Ifealth Program Standard 

Opening Statemoit 
June 26, 1997 
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Thank you Mr. Chairman. I appreciate the opportunity to examine the 
effect of the Occupational Safety and Health Administration Safety and 
Health Program Standard. At the outset, 1 would like to thank the panel of 
witnesses, and my esteemed colleagues, for their time. 

1 am interested in hearing what the panel has to say about this 
program. It is important to know if this program would be effiective in 
alerting their workers to potential health hazards. The safety of our workers 
most be our number one priority, but none of us should be eager to endorse 
a program which results in frivolities that serve to impede our nation’s 
economy. If this is a sound program, the delay at U.S. OSHA must be 
scrutinized and explained. 

Mr. Chairman, I look forward to today’s proceedings, and am 
interested in learning what this panel has to share with us today. 
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COMMITTEE ON SMALL BUSINESS 
HOUSE OF REPRESENTATIVES 
105TH CONGRESS 
JUNE 26, 1997 

OSHA’S DRAFT PROPOSED SAFETY AND HEALTH PROGRAMS STANDARD 


At first glance, the idea of the Occupational Safety and Health Administration 
(OSHA) requiring an employer to have a sound safety and health program seems 
unassailable. Stakeholders, including employers who already have well-established, 
sophisticated programs may conclude, therefore, that OSHA’s move to develop such a 
standard should not be of concern. 

Upon closer examination, however, OSHA’s draft proposed standard should be of 
significant concern. The standard would greatly expand compliance obligations for 
employers as well as their exposure to significant OSHA citations and other civil and 
criminal penalties. 

BACKGROUND 

This testimony reflects the collective experience of the OSHA Practice Group at 
McDermott, Will & Emery (MW&E), one of ^ largest occupational safety and health 
practices in the United States. The attorneys in MW&E’s OSHA practice groiq> represent 
employers of all sizes in inspections, enforcement litigation, rulemaking, and compliance 
counseling. 

In evaluating OSHA’s draft standard, we see direct parallels to the OSHA standard on 
chemical Process Safety Management (PSM). Like safety and health programs, PSM has a 
laudable purpose - avoiding catastrophic accidents. Also like PSM, OSHA’s draft uses so- 
called "performance'' language, which is intended to state the safety and health goal that the 
employer is to reach, but ostensibly leaves it to the enq>loyer to select the specific means of 
achieving that goal. 

Having represented employers throughout the nation in PSM inspections and 
enforcement litigation, however, we have come to understand that in the hands of an OSHA 
compliance officer, the idea of a "performance" standard is a hoax. The "real world," as we 
and more importantly, employers, have discovered, is that OSHA compliance officers use the 
latitude provided by the vague terms of a perfortrrance standard to apply the classic "second 
guess" — rather than allowirrg the employer to decide what practices meet the required goal, 
OSHA cites employers for lacking whatever detailed practice or procedure the cottqiliance 
officer happens to believe should have been irtrplemented. 
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As we now exidsin, we see die same possibilities teldiig ia OSHA's d!«ft salei^ sod 
hesMi aandaid. 

Ak^Jii POUIOV OO^C^K3RA($ POH, lESMiPiAlYESlS 

Hw prcmnoas of die dnft safety and beatdi p rog ram s standard raise saioi» 
eidcMxxmaS aid policy concerns for en^k^en of all sizes. The diUowtng are <»iaoq>tes of 
the probtems diat the proposal could cieaie: 

The Fetfls <d « "Performimce-Baaed'' Standard 

Feiiuqis the most significam problon with the draft standard is die vague lasi^iage 
and terms it ctmtains. (KHA descnbes die standard as "peifoimaacsMased* and says that it 
wilt give enmioysss flexAility ia coiiqil^ng. Bxperimice Shows, bowetwr. that what C^HA 
calls a 'performance standard' becomes a specification standard in the hands of the OSHA 
in^iector. The vague terms that permeate the draft standard would povide a vdiKde for 
OSHA contpliance persmmel to issue significant citations ndmoever they feel that the 
employer’s piogiam could be intproved. These suggestions for tnqirovemem wilt cmne 
throng dtations teqiuiring the payment of penalties and abatement. In sbon, thoe is no 
such thing as a 'perfmmance* staodard, I^otmance aandaids beemne qieciftcatkm 
standards when the compliance officer inspects and disagrees with your 'pnfotmaoce.* 

The tendency to second-guess Uk employer’s judgment on Che components of a safety 
and health program will be eqtecially {announced when an accident or iiguty occurs. Once 
there is 'blood on tiie floor,* cmttyiiatsm of&en will be ten^ted to diaegard the draft 
standard’s statement that 'an ai^<^ can have an effective wtafcplace safety and beahb 
pre^ram even tficwgh all hazards may not be kteitifted and controlled.* Ctmtylance officers 
will inevitably want to believe mat tiK occurrence of an accfalent is proof that tiie ettgilttyer’s 
jirogram could have been better, and will issue citations dictating exactly bow tiw pn^pnm 
must be mtyRwed. 

CmforkM 0 KM Staitdarid 

Matty tsityloyets have already encountered {nnblems with vague lanpiage in tiie 
Process Saf^ Managenaent (PSM) standard. The standard was written uimg the same type 
of 'pcrfimnance-hased* laqguage used in the safay and heaMi progtmns pnposal. 
Qaforcemeiit of the PSM standard has been problematic for eatyloyets because the vague - 
larguage allows cosqiliance officers to second-guess the entyloyes's judgment. Por exaiqde, 
OSHA has ched eiqdpyen for having |>rocedutes thm ate not safficiadiy detailed. The 
PSM standard’s retpiremexit mat procemnes be 'ctear* provides no objective measure of 
ctHttyliance, yet OSHA cmniinies ro snbsthitte its own judgment for tiiat of tiie eoptoyer as 
to the level of Aitatt tint is lequiied. Tbte example is illustrathte trf utitit Is Ukely m hs^pem 
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with a safety and health piogiams standard: OSHA will continue to inqtose q>ecification 
requirements under the guise of inteipreting a perfonnance standard. 

Contractor Sttfety Exan^ 

The provision governing multi-employer woricsites is a good example of the problem 
with vague language. Under the draft standard, employere would be required to provide 
"^ropriate” safe^ information to contractors and *q>propriately allocate” safety and health 
responsibilities among contractors at a muld-enqiloyer worksite. After an accidcW, when 
OSHA is most likely to scrutinize the employer’s safety and health program, the conqtliance 
officer’s definition of "tqipropriate information” or ”appropriately allocate” may differ firom 
the employer’s. 

The Last OSHA Standard? 

On its face, the draft standard is relatively simple: it sets out some rather general 
guidelines on what components a safety and health program should irtclude. The safety aixl 
health programs standard would, however, also serve as a mechanism allowing OSHA to 
regulate every conceivable worlqplace hazard without having to promulgate any additional 
standards. 

OSHA issues two types of citations: those alleging violations of hazard-specific 
standards such as the machine-guarding standard; and those alleging that the employer has 
failed to maintain a workplace free from ”recognized hazards,” and therefore Im violated the 
General Duty Clause. OSHA uses the General Duty Clause to cite enq>loyets when the 
agency has not adopted a standard targeting a particular hazard. For example, OSHA has 
used the General Duty Clause in recent years to cite employers for ergonomic hazards in the 
workplace. 

The draft standard would require employers to assess and control all hazards, 
including hazards that could be the basis for General Duty Clause citations, .^lart from the 
administrative burden that this requiremem would impose, this means that the employer could 
be cited if he fails to identify and control any and all hazards for which OSHA does not have 
a hazard-specific standard. This could have the effect of requiring enqrloyers to canvass all 
potential hazards identified in sources as diverse as voluntary consensus standards, ACGIH 
standards, perhaps NIOSH reconunendations, as well as hamrds which OSHA currently 
contends are ”tecognized,” such as ergonomics and workplace violence. 

By including hazards which could be the subject of General Duty Clause citations, the 
draft standard allows OSHA to engage in backdoor rulemaking by imposing new 
requirements on individual employers without following the mandates of formal rulemaking. 
For example, if the draft standard were enacted, OSHA would have no reason to attenpt to 
issue an ergonomics standard because employers would already be required to ”assess” and 
"control” repetitive motion hazards pursuam to the safety and health programs standard. 
OSHA would no Iptiger have to issue citations alleging violations of hazard-specific standards 
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or tbe General DiiQr Clause bectnise it couU singly cbe aa enqdoyer fts^ having an 
iwwflkientsafeQ'andhealifaimgiaiB. As swA, the draft is etaentially a 'Trojan Horse' 
that amKapasses eveiy conceivable hazard and allows OSHA to che an to any 

hazaid wttlKtofidlowii^tfaeiiileinatdng requiremiHiKof dieCKSH Act, the R^nlatory 
Ftexibility Act, and die Small Business Reguhnoiy Eafiorcement Panness Act. 

Cftsiiiud IVflwItffft 

The dfsft smndatd woaU expand the siniatkms in which OSHA can pitrsue criminal 
penalties against enmloyers. Section 17(e) of the OSH Act allosm OSHA to assess crimimil 
penalties vton an e^pynr's violation of a standard has caused the demh <a an enplt^ee. 
Section 17(e) is limited m violatkma of a specific standard, so OSHA cannot seek oiminal 
penalties adien die em|doyer’s violation of the General Duty Clause has caused a deadi. 
Because the safest and bealdi programs standard would be a 'standard' under § 17(e), 

OSHA would be tdde to seek c riminal penalties any ♦«"* an emidc^ee death is altegedfy 
caused by the fidfane to 'assess,' '{nevent,* or 'control* ai<^ hazard that could be cited 
under tbe General Du^ Clause. For example, an en^loyer could conceivably be mminally 
liable under the draft standard where the hazard of workplace violence was not 'assessed,” 
'prevented,' or 'controlled' and an employee it killed by a customer or fellow en^yee. 
Iliis possfiiiiity is partkulariy ttoiibleat^ because no matter how diligent an en^loyer is, it 
is oftm impomtble to an enqiloyer to anticipate every set of circumstances that may create a 
fatal accident. 

Eroskm of Marugceneiit Cmftrul 

The eeqdoyee participation provision of the draft standard may have a serious impKi 
on the way companies manage their businesses. The enqrloyer’s eitployee particqntion 
program mnst inchide 'employee involvement in sudi areas as «g!M<a« inE and cmnroHmg 
hazards.* Tins provision can be imapreted as requiting that enqiloyers cede some degree of 
management control to empltqwes and unions. The proposal would essmitially alter the 
managmnent-fadxir rriattoosldp and implicaie issues traditionally gowmed by the Natkma! 
Labor Relations Act (NLRA) and coUective-baigaining ag r eeme n t s . 

An additional concern is the tension between en^loyee particgntkai programs and 
the prohibitian in { 8(a)€Z) of tbe NLRA against 'company uruom.* The National Labor 
RelatiOiB Board (NIRB) has interpreted $ 8(aK2) as defining c«iain of etqtloyee 
cmnmittees, indnding safety commfttees, as 'coitqni^ umons” that violate the snunte. 

OSHA cautions in the dr^ standard feat the empfa^ must establish an ctqiloyee 
participation program feat is ‘hmnsisteiit with other Federal labor laws,* hut ftnm a practical 
^andpobit, this will be diffi cate. Unless the employer hnes an eiqiett to vmde through the 
coiqplex cases fee Natwnil Labor Relatkms Board has decided on this issue, feete is a 
sig n i fi cant possfeil^ feat the enq)l(qim‘’s engiloyee particqMdhm program will vmlrne { 
8(a)(2). 
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"Wbistleblower" Provisioii 

The draft standard significantly amends die anti-retaliation provision contained in § 
11(c) of die OSH Act. Under current law, an employer cannot "discharge or in any manner 
discriminate against” an employee who has filed a corrqilaint with OSHA, talked to an OSI^ 
conqiliance officer, or testified at an OSHA hearing. Retaliation cases are litigated in the 
fede^ district courts. 

The draft standard allows OSHA to issue a citation when it finds that die enqiloyer 
has "discouraged" employees firom participatii^ in safety-related activities. OSHA will likely 
interpret "discourage” broadly, and thus cite en^ioyers for conduct that is currently lawful. 
For example, compliance officers have complairied that giving en^iloyees bonuses when no 
injuries occur for a certain time period or disciplining enqiloyees who break safety rules 
"discourages" the reporting of injuries. Citations making such allegations would also be 
difficult to litigate b^use they would likely dissolve into contests over whether an en^iloyer 
"discouraged” the employee. In addition, die draft provides that "discouragement" claims 
would be heard by the Occi^tional Safety and Health Review Commission radier than in 
federal courts as contemplate by Congress in the OSH Act. 

Wn,L THE "PATTERN" PROVISION PROTECT EMPLOYERS? 

OSHA asserts that the draft standard contains a protection against enforcement abuse 
for employers because even if citations are issued, penalties would be sought only where the 
employer has a "pattern of serious hazards." This protection is, however, largely ilhisoiy 
because the terms "pattern of serious hazards" and "serious" are defined so vaguely that most 
workplaces will qualify. 

OSHA can prove a "pattern" by showing the existence of hazards that are the "same 
or s imilar " or result from the "same or similar deficiencies" in the safety and health 
program, or by showing a "general failure to control a variety of serious hazards as a result 
of various deficiencies in the program." The "seriousness” of a hazard is based on the 
"likelihood of employee exposure, the severity of harm associated with the exposure, and the 
number of employees exposed." These criteria are so subjective that a compliance officer 
will almost always be able to assess a penalty. 

Moreover, the issuance of a citation even without a penalty has serious implications. 
The standard’s vague language will allow OSHA to issue citations imposing burdensome 
abatement requirements under the guise of "interpreting" the standard. OSHA’s propensity 
to do this is illustrated by the agency’s interpretation of the Lockout/Tagout standard. OSHA 
has inteipreted the Lockout/Tagout standard as requiring that maintenance employees be 
trained on each different piece of equipment they repair. If iqtheld, this interpretation would 
impose costs on employers many times higher than those originally estimated during the 
rulemaking. Given the vague terms used in the draft standard, the costs of a safety and 
health programs standard will skyrocket in a similar manner as OSHA coiiq)liance officers 
"interpret" the standard as requiring expensive amendments to an enqtloyer’s program. 
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FR<H>OSBD STANDARD OR OSEHA-REFORM IRG1SLATION7 

The draft standaid does not atttn^K to regulue apecific wcHtptace haaaida; OSHA 
does dm thniiigfa the Gnaetal Duly Qame and bataunl-qwciftc atandaids. SAber, die dtaft 
saf^ and healdi tm>gn>ns standaid attempt to teit employeia how to coiapiy with dw CKSH 
Act. Because ft fbcoses cm inediods of compliance ndher than jcumi woiliptace hazaids, die 
draft pn^wsal is mote alda to refotm h^isb^ ^ a standaid. the Kennedy-MetzeBbatan 
refoim bill (S. S7S) inoodticed in 1993 contained dnaited proviskms leqiitrii^ safoy and 
health programs and onphiyee paiticqntion that ate similar to the leqairements in the 
proposal. Like the IteDnedy-Metzenbaum bill, a safety and health programs standaid 
eliminates die need to proant^^ roles because OSHA no lon^ has to cite based on haaatd- 
specific standaids or the General Duty Clause, but can sinqily cite an eaqdt^er for bavii^ an 
inaifficieiit program. 


WHAT ARE THE ALTERNATIVES? 

The vag^ieness of the tenns used in the draft stindaid are perh^ fts giea^ stance 
of probiHiis. Unfomitiafely, a standaid iMoad enou^ to cover all induaiy and fleaible 
enough to apply to the qiecial cftcumitances of each wmfcpiace must use die andiiguous 
langiu^e contsined in the draft. Thus, the thaft standard simply catmot be fixed. 

The safety and health programs standard OSHA is conteinpiatii^ is imt, however, 
necessaiy. Eveiy hazard that would be regulated by a safety and health |»x>grams ^andaid is 
by deftnithm alr^ coveted by a specify standard or the General Duty Clause. OSHA 
already has die enforcement authority ro cite enqik^ers when these hazards exist. 

Moreover, the standard is tmwananted for policy reasons. Ihe vast majority of large 
and medium sized enqiloyets already have safRy and health programs designed to eliminate 
hazards and injuries and lethxe wotkers’ cranpensadmi costs. As OSHA notes in die draft 
standard, apployers widt ineffirodve programs can expect bighw tnjuiy rates and winkers’ 
compensatkHi costs than their cotmteiparts widi effective programs. Tims, fiom an 
and onqietidve standpoint, enqiloyets are already woiking hard to adiieve effective 
programs, and do not need the mandate of a cosdy OSHA standard diat allows the agew^ to 
dictete die minutiae of eveiy empli^er’s program. 

OSHA recognized at its stakRiolder meRings diat many cinqpanies curreiftly have 
effective safi^ and health programs, but that smaller businesses may not have jwogranis 
because of a imdc of resotttces <x expertise. The small esqiloyeis wftfaout programs do not 
need a goveinment man da te requiring them to establish programs c muaining gignigntii 
dictated by OSHA or conqdiance ofBceis. Rather, smaD busiaesses need cinisultadve be^ ro 
establidi effective progranis allowing them to reduce injuries and woikers' caippensatioa 
rates. OSHA states in die draft standard that ft "will work widt imqiloyeEs, eaqiectaity umaft 
Riqiloyins, through the most extensive outieadi, educatkm, and compliance «i«i«tanpe 
campaign in die Agency’s histoty, m he^ them establish effective, systematk tqqiiDacfaes to 
woriqilace safest and heaMi.* This comultstive he^ could certainly be forthcoming widiout 
a standard. The draft standard and the voluntary goideliiies on safi^ and health programs 
OSHA issued in are ext^krot tesouice tools to he^ gmll husinesses in auabliKhing 
safe^ and health programs, bitt issuing a costly Randard may hurt radier dian help 
America’s onall businesses and their employees. 
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L.eic|ail Affairs 


Swe^ing CIranges in Stora with 
OSHJrs Safety Prop'm Standmi 


n the April 1997 issue of Oixupationai Haiards, 
Zack Mansdorf took a "first look"' At the practi- 
cal implicattoris of OSHA's planned safety and 
health program stand ard from the perspective of 
a safety professional- In this Ai1icle> we will ex- 
amirve the ramifications of such a standard from 
the perspective of a lawyer. Like Dr. Mansdorf. 
we will analyze OSHA's 19% draft standard, but 
our observations will likely apply td aimoat any 
foreseeable draft. 

Bvary Employer a Lawbreaker 

If OSHA's safety program standard ever be- 
comes effective, every employer in the United 
States will become a lawbreaker. No matter how 
hard an employer tries to comply, the standard's 
provisions are so subjective that an OSHA in- 
spector will be able to cite almost anything in an 
employer's program that he di^ikes. Ute vauge- 
ness of the standard will tempt OSHA inspectors 
to try to force employers to adopt what they con- 
sider a better way to run a safety program. 

Consider the the draft standard's wording. It 
would require employers to: 

• "Manage" safety and health; 

• "Control " workplace "hazards"; 

• Inspect the workplace "as often as neces- 
sary" or "appropriate"; 

•Give employees "appropriate" information 
and training in workplace hazards "at the fre- 
quency required by safety and health conditiorvs 
at the workplace"; 

• Ensure that the program is "effective" and 
"appropriate"; 

•Correct "significant" program deficiencies; 
and 


piemented its program, the flexibility 
of a soolled "perfbrmande" standard 
disappears. OSHA wilt dictate its 
own by prescribit^ spe- 

cific cofT^iliance st^s in a citation. 

For example, under the Process 
Safety Management (PSM) Standard, 
which al>o was touted to be a "per- 
formance" standard, OSHA has tin- 
kered with and freely second- 
guessed emph^ets' chemical process 
safety management progran^. It has 
issu^ to chenucal manufacturers ci- 
tations attempting to dictate precise 
details of how c^erating and mainte- 
nance procedures should be written. 

Thus, one chemical company re- 
ceived a citation alleging that a procedure was 
not "dear" wiHun the meaning of the PSM Stan- 
dard because U stated "flush each dip pipe": 
OSHA wanted It to read "flush the long dip pipe, 
the mid dtp pipe, and the short dip pipe." An- 
other employer received a citation prescribing 
sud) minutiae as methods for gaining access af- 
terSp.m. toequipmentmanufacturers' manuals. 
Although the Occupaikmal Safety and Health 
Review Commission has told OSHA several 
times that attempting to dictate ad hoc to an em- 
ployer precise specifications on how the em- 
ployer must comply is inconsistent with the 
principle a "pertot^nce" standard (e.g., Lowe 
CoMtr. Co., 13 BNA 05HC 2182, 2185 (OSHRC 
1989)), oatA ignores dwse admonlhons. OSHA 
can be expected to do the same with any safety 
program standard. 



The stsidaHTs 
fB>8VlShHI8^ 
sesay^ctne 
that an OSHA 
coniiOlaiKe 
offteU'Wiilbe 
airietoi^e 
^nwst anjfOifls 
iwihsikes. 


• "Coordinate communication" so that "appro- 
priate" safety information is g^en to contractors. 

The unfortunate fact is dtat a safety and health 
program standard will inevitably be this vague. 
Any standard broad enough to cover all of 
American industry (as OSHA dewres) and yet 
flexible enough to accommodate every em- 
ployer's special circuimtances (as industry de- 
sires) must use such nebulous terminology. In 
short, the vagueness of the draft standard is a 
problem that cannot be &(ed . 

OSHA has nevertheless assured employers 
that, because the pro^^am stanrhird will be a "per- 
formance" shmdard, it will give employers flexi- 
bility in compliance. E>^serienoe tau^, how- 
ever, that this flexIbiUty Is illusory. Oni^ OSHA 
disagrees writh the way that an employer has im- 


Blood on ttio noor* 

Enh^cemort of the program standard will be 
especially prc^lematic when the inspection is 
precipifah^ by an accident. 'There is a saying 
among <^KA officials, "There's blood on the 
floor," Le., if an employee has been killed or seri- 
ously infured, the employer did something 
wrong and must pay. 

Once an tniury or death has oocunred, OSHA 
feels great ^litical and emotional pressure to 
find something to cite. Inspectors Invest^ating 
an aoddent will, thus, disregard the statement in 
the draft safety program standard that "an em- 
ployer can have an effective workplace safety 
and heat^ program even though all hazards 
may not be identified and controlled" because 

vmoui^mimgtK 
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Logal Affairs 


oMMWiiytaM mtr 2S 

they will be tempted to treat the occur- 
rence of an accident as proof that the 
employer could have had a better 
safety program. This is an additional 
reason why the so-called "perfor- 
mance" nature of the program standard 
will prove to be illusory. 

WII ‘Prttom’ Provision 
Protect ImpIcycrsT 

OSHA claims that the draft standard 
has a mechanism to prevent enforce- 
ment abuse. The draft standard states 
that, if OSHA finds violations of the 
safety program regulation, it will order 
correcticm by issuing a citation but will 
seek penalties only if d\ete is a "pattern" 
of "serious" haza^. 

This protection is, however, illusory 
because the words "pattern" and "seri- 
ous" are so loosely defined that en- 
forcement abuse is inevitoble. The draft 
defines "pattern" as "a number" of seri- 
ous hazards of "the same or similar 
type," the occurrence of serious haz- 
ards resulting fzom "the same or simi- 
lar deficiencies" in the program, or a 
"general" failure to control a "variety" 
of serious hazards as a result of "vari- 
ous" deficiencies in the program. The 
deftnition of "serious" similarly states 
no clear criterion but instead would 
have a Judge weigh the likelihood of 
employee exposure, the severity of 
harm, and die nundier of employees de- 
posed. These criteria are so subjective 
that whether OSHA seeks penalties 
against an employer will largely de- 
pend on the personality and emotional 
state of the compliance officer. 

Even if OSHA does not allege a "pat- 
tern" and issues a citation without a 
proposed pienalty, the vague language 
that permeates the standard wUl allow 
OSHA to issue citations imposing oner- 
ous new abatement duties under the 
guise of "interpreting" the standard. 
OSHA's Lockout/Tagout Standard 
provides an example of OSHA's 
propensity to do ftus. OSHA has inter- 
preted die Lockout/Tagout Standard to 
require that each maintenance em- 
ployee be trained on how to lock out 
each type of madiine he or she services 
- an interpretation that would, if up- 
held, cause the standard to impose 
costs hundreds of times greater than 
originally estimated. Employers can 
similarly expect the costs of a safety 


program standard to balloon out of 
sight once OSHA begins interpreting it. 

This problem is worsened by the 
holding of the U.S. Supreme Court in 
Merhn v. OSHRC [CF&I Steel Corp.), 499 
U.S. 144 (1991), that, when a standard is 
ambiguous, (%HA's interpretatkai wins 
if it is merely "reasonable," even if a 
judge thinks the interpretation is wrong. 
Because C^HA enfontement officials al- 
most never diink that their interpreta- 
tion of an ambiguous standard is unrea- 
sonable, much less wrong, they will 
freely cite employers whenever they 
diink that die en^loyeris program could 
stand some improvement. OSHA en- 
forcement officials have used diis power 
to create a grey zone around standards 
of entirely new requirements never in- 
tended by the standards' drafters and 
without the benefit of notice-and-com- 
ment rulemaking. They will do die same 
widi a safety program standard. 

Managarlal Authoritir 

The draft standard would require 
employers to provide employees and 
their "designated representatives" widi 
opportunities for "participation" in die 
"implementation" of tlte employer's 
program and "involvement" in "con- 
trolling" hazards. 

This wording would literally require 
that employers share authority over 
their workplaces with unions amd on- 
ployees. This wording would super- 
sede much o>f federal labor law, which 
permits the employer to manage the 
workplace as he sees fit and requires 
him to bargain with employees over 
safety. It will also force employers in 
nonunion workplaces to come per- 
ilously close to either creating what 
could be charged to be cocqwny unions 
or, what may be worse for some em- 
ployers, creating an inftastructure of 
"designated representatives" that 
could later become the nucleus of a 
union organizing campaign. At the 
very least, the standard could sow dis- 
cord in labcv-management relations. 

Backdoor Rulainakingt 

The draft standard would require 
that each employer omduct hazard as- 
sessments and then control hazards 
regulated by either OSHA standards or 
the (General Duty Clause. This feature 
of the standard allows OSHA to engage 
in backdoor rulemaking, i.e., use the 



standard to impose new requirements 
on individual employers without for* 
mal rulemaking, 

A prime example could be er* 
gmvmucs. 091A has not promulgated 
an ergonomics standard and faces 
strong industry ^^positkm if it attempts 
to do so. 05HA has long maintained, 
honwver, diat the Getwral Duty Clause 
requires employers toprotcctemploy- 
ees from ergonomic hatards, andil has 
issued multimitlion*dollar ergonomic 
citations. It is dius likdy that ^91A will 
int^reta safety program standard to 
require employers to asseas aiwl ‘'cort* 
trol'' crgMumtic hazards in their work- 
places. The same could be true for ottwr 
conditions which are equably ''haz- 
ards" not now regulated 09{A stan- 
dards, sudi as %voriq>lacB violenoe. hi e^ 
feet, the draft standard would force 
employeis to, during the hazard asKss- 
ment process, go tfuou^ in miniature 
the very rulemaking ptooeM that 091A 
has bem unable to conduct 

An Kml Run AramMi Hm 
O anaml Duty IMnwat 

The standard might also be used to 
negate limitations on foeGeneral Duty 
Clause. Although standards can re- 
quire an employer to protect employees 
of <rther employers, the General iSity 
Qause obli^tes an employer to protec t 
only his own empk^ees. 

Die contractor provision of die safety 
pre^ram standard would efiectively 
nulBlFy this limitation. It would require 
a host employer at a multi-cnqtlo^r 
wmksite (c.g., a foctoiy with Ml oiunde 
maiiMenance crew) to ensure that 
propriate" information about hazards 
is provided to all employees of all em- 
ployeis and to "ai^iopriatdy* aUocale 
saf^ and health p rogr am rej po ni i it li- 
Hes among die file's em^oyers. 



Iheoreticdty, die draft standard may 
also increaae eonptoyers' adadnal biMl- 
ily. Under the federal OW Act, an CBw 
ployer maybe subfBct to criminal prose 
cution of^ if Ml cn^loyee dies from a 
violation of a sbuidard. Thus, an em- 
ployer cannot be federally prosecuted 
for a General Duty Qauee violedon tfiu 
causes a death. Because the draft pro- 
gram standard would be a "standard' 


LoQciI Affoirs 


and, moreover, would require assess* 
ment and control of hazards regulated 
by the General Duty Qause, a violation 
of the duties to assess and control haz* 
ards theoretically could lead to a aixni- 
nal prosecution even if ttw hazard itsdf 
is not r^ulated by aiqr standard. This is 
particularty troubkscmte, fcv it may well 
be ior^oesible fiw an employer to antici- 
pate every set of conditions that mi^t 
con v erge to create a fatal accident. 

AntHtataltetlon Lm 

Hie draft standard would effectivdy 
rewrite and expand die anti-retaliation 
provision in Section life) of die OSH 
Act Section 11(c) p er mits suits in federal 
district courts for restitution and rein- 
statement of enqiloyees 'disdiarged or 
otherwise discriminated against' for 
making complaints and exercising legal 
rights under the OSH Act. The draft 
atandardwouidchangedieanthretalia- 
don proviskm in diree signiScard ways. 

Riat, it would change die cnqiloy^s 
duty. While Section 11 (c) makes it un- 
lawful for an eiiq>lqyer to 'disdiarge or 
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Otherwise dischmiruite against" em- 
ployees, the draft standard would for- 
bid an employer horn merely "discour- 
aging" employees from engaging in 
safety-related activities. OSHA will 
likely interpret that amorphous tdm to 
forbid employer conduct that is now 
lawful and to forbid policies, or even 
statements by foremen, diat make em- 
ployees "feel" discouraged. For exam- 
ple, OSHA compliance officers have 
complained that giving employees 
bonuses if die worksite has no record- 
d>le usuries, or dis^lining employees 
who cause varies, "disoomges" em- 
pk^rees from reporting didr iiquries. 

SeccHid, the standard would, for the 
first time, permit OSHA to propose 
penalties for retaliation against em- 
ployees. Unlike the Federal Mine 
Safety and Health Act of 1977, the 
OSH Act doesnot authorize penalties 
for discrimiiution. 

Third, the standard nvould place dts- 
cruninatiem controversies in die hMids 
of the Review Commission instead of 
the federal district courts, where 
Congress put it 


Status of Hid Draft fliild 

OSHA's Acting Assistant Secretary, 
Greg Watchman, has stated that pub- 
lishing a proposed safety and health 
programs standard is the agency's top 
priority for 1997. Indeed, it will even 
take precedence over publishing an er^ 
gonomics proposal and a revised 
recordkeeping stuidard. OSHA plans to 
submit the propo se d standard to die Of- 
of Managmient and Budget in June 
and publish it by October 1997. Q3 

Contr ib ut ii ^ Editors Robert C. Corn- 
bmrmttd ArikmrC. Sapper ore parimert 
end MeUssu A. Baticy ts ufi usMckrts bi 
the OSHA Proetiee Grottp ofMeDer^ 
mott. Will & Emery, heodyuortered ht 
Wo H i m gto m , D.C. 



What WM your level of Inteiect in thie 
article? Please circle the approprtato 
number on the reader service card. 
Hiflhinlitaat » 

HadhMiMifaat 327 
Lawtoliiial 321 
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The United Sutes was rated number one in overall global 
competitiveness by the World Economic Forum in 1994 , 
and again in 1995. 

U.S. manulacturing productivity growth averaged more 
than 3 percent over the last decade, compared with less 
than 1 percent growth in the rest of the U.S. economy. 

U.S. manufecturing’s direct share of the Gross Domestic 
Product (GDP) has remained remarkably stable at 20 
percent to 23 percent since World War II. 
ManufiKturing’s share of total economic production 
(GDP plus intermediate activity) is nearly one third. 

A change in manufumiring output of $1 results 
in a total increase of output throughout the 
economy of $2.30. 

The U.S. share of world exports in manuitu^tured goods 
now 12.9 percent, up from 1 1.6 percent 10 years ago. 

Manufaauring provides the bulk of technolc^cal 
advances and innovation for the economy. 
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June 26, 1997 

Mr. Chairman and fellow comminee members, I appreciate and welcome the opportunity 
to testify before you on OSHA’s proposed Safety and Health Program Standard. My 
name is Earlyn Church and I am the Executive Vice President of Superior Technical 
Ceramics Corporation (STC), of St. Albans, Vermont. STC manufactures industrial 
components for the welding, aerospace, electrical and other industries. We are labor- 
intensive. We employ 100 highly skilled workers in the factory where we produce fired 
and unfired ceramics, using advanced machine-shop technology. I am also on the Board 
of Directors of the National Association of Manufacturers. Further, I am President of 
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Excalibur Laboratories Corporation, a metrology lab, located in Burlington, Vermont, 
which employs 12 people. 

I am testifying today on behalf of the NAM’s more than 14,000 members, 10,000 of 
which are classified as small manufacturers. Through them we represent 18 million 
people who make things in America. We appreciate the attention the Small Business 
Committee members and staff are paying to OSHA’s initiatives and proposed standards. 

Vermont, my home state, acts in place of OSHA under the Vermont Occupational Safety 
and Health Act. Under this act, employers in Vermont are required to have safety 
committees and already must comply with some of the provisions of federal OSHA’s 
Safety and Health Program Standard. A total of 25 states have state-run safety and health 
programs. 

Our safety program consists of written manuals for all departments, an employee 
handbook with safety rules, a training program for all new hires with use of videos, 
continuous education for all employees (as recommended by our workers compensation 
carrier), covering lifting, lockout/tagout, first aid, CPR, and forklift operations and fire 
drills. A safety committee that rotates annually and consists of five factory employees, an 
engineer and our human resources officer meets monthly to review previous reports and 
walk through the entire facility to make suggested improvements. The committee reports 
to management, who then makes corrections. While we support employee participation, 
we would be uncomfortable with establishment of committees made up of employees and 
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their union or legal representatives, who are then given the authority to actually evaluate 
and implement the employers’ safety and health program. 

We oppose OSHA’s Safety and Health Program Standard not because employers who 
ignore worker safety would be punished under the proposed standard, but rather because 
employers such as STC who have taken every reasonable step to assure compliance with 
the standard could also be severely punished. Good companies with excellent safety and 
health programs could face punishment in terms of increased costs, criminal prosecution, 
arbitrary enforcement by OSHA (because of the vague language of the proposed 
standard), breaches of employee confidentiality and mandated safety committees that, by 
their structure, violate employer-employee relations as prescribed under the National 
Labor Relations Act. 

Superior Technical Ceramics Corporation is fortunate among small businesses in that we 
have been able to afford to hire someone to oversee our human resources. This same 
person, however, in addition to maintaining all records required for OSHA, EEOC, ADA 
and FMLA, administers all documentation and training for our workers’ comp program 
and all documentation and training for our hazardous-waste program and community 
right-to-know. This person also attended seventeen outside courses in the last year to 
keep abreast of changes in regulations. We felt the need to hire such a full-time person 
approximately 10 years ago. Until that time, all these duties fell to me. To comply with 
the proposed Safety and Health Program Standard, we would either have to hire another 
person to handle additional recordkeeping or shift duties to another individual, who 
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would not, then, be spending as much time on production. I stress the size of STC and 
our one person with many hats to show that a 100 employee company is extremely 
stressed to meet existing regulations. Excalibur Laboratories Corporation cannot afford 
any of the previously stated luxuries but it is not exempt from the standards. You, as a 
member of the House Small Business Committee, must be as confused as I, as to what 
“small business exemptions” are. While some bills and laws talk in 10’ s, (e.g. 10 or 
fewer employees) or 50’ s, rarely do I hear small business exemptions apply to companies 
with 500 or fewer employees, which is the Small Business Administration definition of a 
small business. 

Our one human resources person is fortunate enough to have a computer system with 
adequate software to monitor these issues and report the required data. Such packages 
cost in excess of $1,000 per year and this system is reaching its capacity. I now see a 
boom in the software industry, fueled by the anticipated need for even mote complex 
recordkeeping and reporting requirements in OSHA’s proposed Safety and Health 
Program Standard. Upgrading our hardware or purchasing a new software program to 
comply with these new requirements would be not only enormously expensive, but would 
not increase the safety and health of our employees. Further, to meet enhanced reporting 
and written health and safety programs, STC will need to invest more money with 
consultants as we do not have the time or expertise available. We would rather spend that 
money on training or making modifications to our Vermont facility. 
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Superior Technical Ceramics is wary, given OSHA’s past record, of the vague language 
of the proposed standard. It must apply to all industries. But in that it is vague, it allows 
OSHA broad latitude in enforcement under the General Duty Clause. The General Duty 
Clause allows OSHA to cite employers for hazards not covered by specific standards. 

The General Duty Clause was most recently used to cite the employer in Pepperidge 
Farm, decided by the OSH Review Commission in April 1997. OSHA’s proposed Safety 
and Health Program Standard would require employers to “. . .provide for the systematic 
control of hazards...." Now we are being asked to anticipate feelings of discomfort in the 
workplace. Already, STC is employing workers’ comp managed care to help us 
discriminate between and administer cases of back strain, carpal-tunnel syndrome and the 
whole range of repetitive-motion injuries. Without speaking at length on the “E-word”, 
ergonomics, we are having a very hard time distinguishing between the pain from the 
weekend or a second job and pain related to factors in our workplace. If the injuries ate 
cumulative, where did the accumulation begin? Is work the sole factor, or play, or the 
second job, that may not be covered by workers’ comp. 

While we never get up in the morning and set out to kill or maim our workforce, as 
suggested repeatedly by OSHA at the stakeholders meetings, we ate often faced with 
situations where a worker violates company policy and is injured. Sometimes, there are 
hazards impossible to identify or foresee. We conduct a monthly walk-through with our 
safety committee. We are always mindiul that a potential hazard seen on a walk-through 
may not be there the next day, and that another may be present. (In a job shop, the 
workplace is different every day). OSHA’s proposed standard that we ate discussing 
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today seems more a deliberate attempt to prove hazards of going to work, hazards that 
labor can use to justify slowing down the pace of work and adding more jobs. The 
number one cause of work-related deaths in the 1992 DOL statistics is vehicular 
accidents, accidents that do not take place at a work site under supervision of employers. 
The number two cause is violence in the workplace. Are these truly work-related? Are 
they work risks or life risks? 

As to confidentiality, employees rights would be violated by the publication of names, 
addresses and medical information on the workers’ comp reports. Such information is 
not now available to other employees or outside sources other than required by law. 

Under this proposed standard, other employees and their union or legal representatives 
have access to all employees’ records, personal, medical and otherwise. And, I might 
note, the information used in the first report forms varies from state to state. If the 
Internet is used in reporting, this information is vulnerable to even more abuse. 

Bureau of Labor Statistics stats show that the workplace today is safer than at any other 
time since the information has been tracked. STC’s workers’ comp experience 
modification has decreased IS percent over the past four years due to company initiatives 
separate from any OSHA requirements. We are being rhore proactive in increasing health 
and safety in our workplace because it is a good business practice. Why hamper and 
discourage these initiatives and those of other good companies with onerous paperwork 
requirements; increased cost to the employer for staffing, computer needs and consulting; 
mandated safety committees that violate labor law; and enforcement by OSHA that is 
arbitrary. 

We appreciate the opportunity to address the NAM’s concerns before this Committee. I 
will be pleased to answer any questions you may have. 
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Good Morning. I want to thank you, Chaimian Talent, and members of the committee for giving me 
the opportunity to speak to you about the Occupational Safety and Health Administration’s proposed Safety 
and Health Program Standtud. 

My name is Katherine Gekker, and I am the owner of The Huffinan Press, located in Alexandria, 
Virginia. I am also representing the Printing Industries of America. 

I have been in business since 1974. We specialize in high quality printing for graphic artists, 
corporations, and museums. Currently, I have nine full time employees a^ one to two part-time employees, 
depending on the work load. Our gross sales are roughly $1.2 nrillion annually. Due to increased technology 
and regulation, a weakened economy, and competition, I earn approximately as much as I did eight years 
ago. 


Safety within The Huffinan Press is a priority for me because I am trying to build the healthiest 
company 1 possibly can. If I do not provide a healthy work environment, my employees, out customers, our 
suppliers, and I suffer. 

We participate in industry safety programs, and buy the many workbooks and guides that are made 
available to us about plant safety and baining. It is a constant struggle to keep up, and while we do our best, 

I will readily adimt that I am not able to read eveiything I should, or even all the safety and training materials 
we buy. 

My business is typical of many in the printing industry. In 6ct, the average printer has eleven 
employees. Because of our small size, changing government regulations place a significant burden on my 
company, as well as on most other small companies. We do not have the resources to hire an expert on 
safety, nor do we have the time most days to fully keep up with new rules, training requirements, or other 
regulations. Most days we barely keep up with the demands of our customers, our suppliers, and tax and 
payroll laws. 

My plant manager and I are constantly scrambling to make sure we are conscientious with respect to 
safety and health. A number of years ago when my business was doing better, we used an insurance carrier 
that actually sent out an inspector on an annual basis to conduct an audit of our safety and health programs. 
She would issue a report outlining what she believed would be violations and she even trained our employees 
in safe work practices. I cannot tell you how much I appreciated this information and service. Having come 
close to losing my finger in one of our machines, I personally value knowing that I am doing everything I can 
to provide a safe work place. Unfortunately, we have had to switch to a less expensive insurance carrier who 
does not offer that service. 
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We have also benefited from a City of Alexandria program in which the Fire Department inspects us 
annually for fire and chemical safety. I welcome Acir inspections because I know fiiat they will tell me what 
I need to do to create a healthier work place, and that they will then give me the time to correct what needs to 
be corrected without pe nalizing me. 

I have also invited die Viigima Department of Safety to inspect our premises and advise us on audio 
levels and chemical levels in order to learn if we were within safe parameters. This too was done without 
fear of penalty. 

While my business has never been cited by OSHA, I don’t relish the thought of a surprise inspection. 

I have heard that the inspectors never leave without expensive citations, regardless of a business* good intent. 
I and other business owners would jump at the chance to get information about how to make our plants safer. 
It would be particulariy valuable if we could do dus without being punished for wanting to learn. 

I believe that all employers should play an active role in promoting safe practices in the workplace. 
However, OSHA’s proposed Safety and Health Program Standard docs not appear to do anything that would 
help me make my plant safer. Hie proposed standard is very vague and leaves a lot up to the individual 
inspector and the business owno*. If it were enacted, I may think I’m doing everydiing I can to develop the 
best safety program for my plant by airing my employees for meaningful participation and conducting 
periodic self-inspections, but an OSHA inspector may see it altogether differentiy. Effectively, it is a closed 
loop system in which no real communication takes place. 

The proposal also fells to solve die problem of lack of safety education and consultation for 
employers. We need more specific information about safety. Widiout providing extensive training, 
consultative services, and direct guidelines, this proposal will do little to prevent accidents. It offers a one- 
size-fits-all safety program diat simply docs not provide what cnployers desire most, industry specific 
assistence. 

Mistakes and accidents occur everywdicrc. Historically, the majority of accidents that have occurred 
in my plant were caused by carelesaiess and would not have been prevent^ by the kind of safety and health 
program OSHA is proposing. 

In closing, 1 would like to stress diat 1, and most business owi^rs I know, see a strong need for 
OSHA. Most of us want to and will do the right thing. We simply need help. I am leery of a new standard 
that requires more pqierwoik from employers. This proposal reminds me of what it is like to deal with the 
Internal Revenue Service. Tax laws can be inteipieted many different ways, are confusing, take a lot of time 
and are expensive. Interpretations differ with whomever you speak with. I’m afraid that the same will be 
true of OSHA’s imiposal. 

I believe that OSHA can have a real impact on safety by permitting people like me to seek expertise 
without fear. It would help if OSHA undertook a voluntary compliance program that used warnings in lieu 
of citations. This type of qrproach would do a Ic^ more for preventing accidents than the proposed Safety 
and Healtii Program standard. 

1 will be happy to answer any questions. 
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Introduction 

My name is Brian Landm. I am the owner and operator of Landon’s Car Wash & Laundry 
and Landon’s Paint Touch-up, located in Canton, Pennsylvania. Today I am speaking not only for 
myself, but also on behalf of the National Federation of Independent Business (NFIB) of which I 
have been a member for over 20 years. It is my pleasure to offer comments on the draft mle of 
OSHA’s Safety and Health Program Standard for General Industry. This draft rule will add to my 
federal reporting requirements as a small business owner without increasing my workplace safety 
in any significant manner. 

I have been a small business owner for 22 years. I currently have two employees; one is my 
brother-in-law and the other, a close friend. With two employees and gross sales of approximately 
$215,000 1 am fairly typical of the NFIB membership. (While there is no standard definition of an 
average small business, the typical NFIB member employs five woikers and reports gross sales of 
around $350,000 per year.) 

I, like other NFIB members, have a strong commitment to employee safety and health. In 
my small business, as with many other small businesses, this commitment to safety is rooted in the 
unique relationship that I have with my employees. This is a relationship that comes about by 
woiking side by side with my employees in my car wash, laundromat, and paint touch-up businesses, 
in an atmosphere where there ate no strict job descriptions and daily tasks are often shared and traded 
between myself and my employees. I am typical of many small businesses whose employees are 
family or fiiends. These personal relationships drive my concern for safety. 
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Geneml Statement Regarding Undue Burden 

I believe that this draft rule places an undue burden upon me, as a small business owner, and 
thus runs contrary to executive branch directives and legislative prescription. 

In a recent Executive Order, President Clinton directed all agencies of the federal government 
to “dtaft...regulations to be simple and easy to understand, with the goal of minimizing the potential 
for uncertainty and litigation arising from uncertainty.” The President expanded upon this in the 
March 1995 Directive on Regulatory Re-invention Initiative. In that directive, agencies were 
admonished for drafting rules with “such detailed lists of do’s and don’ts that the objectives they 
seek to achieve are undermined.” Agencies were strongly encouraged to regulate “in a focused, 
tailored and sensible way.” The President concluded by explicitly ordering all agencies to “avoid 
regulations that ate...duplicative of other regulations.” 

President Clinton’s orders lend executive support to the legislation from which OSHA 
receives its authority to collect such data. Specifically, Section 8(d) of the OSHA Act mandates that 
“Any information...shalI be obtained with a minimum burden upon employers...Unnecessary 
duplication of efforts in obtaining information shall be reduced to the maximum extent feasible.” 
Obviously, the intent of the enacting legislation is the imposition of minimal administrative costs 
and burdens upon employers. 
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Siuninary of Provisions and Corresponding Comments 

Scone and Application 

The draft nile states that OSHA is considering a number of alternatives ranging from 
covering all employers to exempting some small employers. I strongly recommend that OSHA 
exempt at a minimum all employers with 50 or fewer employees, such as myself. Although the 
record-keeping, monitoring and application of check-off lists are not mandated by the standard, for 
liability protection purposes, I would need to undertake each of them. These additional burdens 
and associated costs would fall dispropoitionately on my small business and other small businesses 
like mine. To further this point I site the following data: (from “The Changing Burden of 
Regulation, Paperwork and Tax Compliance on Small Business: A Report to Congress”, U.S. Small 
Business Administration, October 1995) 

• The regulatory cost per employees to small firms is approximately 50 percent more than the 
cost to large firms. 

• Regulatory costs per employee ate the highest ftn the smallest firms. The smaller the small 
business, the higher the costs. 

Although the draft, as it is now written, provides various phase-ins for small businesses 
eventually I and other small businesses would have to comply with all parts of OSHA’s general 
industry standard. With only two employees, my small business would feel these disproportionate 
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costs. These costs would stifle the ability of my small husitiess to grow and diminish my ability to 
create new jobs in the future. 

Small Employers Extended Compliance Time 

The proposal recommends that employers with fewer than 10 employees in the work site 
would be given later deadlines than larger employers for meeting the requirements of the standard. 
While 1 appreciate the extra consideration given to small employers, giving my small business a 
longer compliance time does not solve the problem, it only delays the inevitable. 

Basic Oblieation 

The standard requites me to implement a general health and safety program for each work 
site. This requirement would create a significant burden for me because my car wash, laundromat 
and paint touch-up companies are located in four different buildings. The program would have to 
include elements regarding; management leadership and employee participation, hazard prevention 
and control, information and training, and a system evaluation. I, like most small businesses, do not 
employ an individual to carry out these assignments. Therefore, the full responsibility for carrying 
out these standards would fall on me, the small business owner. 

My rqiproacb to safety is to supply my employees with safety information and equipment or 
support specific to their jobs. I work alongside of my employees at each of the work sites so it is 
both to the advantage of my employees andmvself to provide a safe woricplace. We have never had 
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an injury, accident, or health hazard occur at my car wash, laundromat or paint touch-up companies. 
This standard would have a serious detrimental effect on my productivity, on which the success of 
my small business and my employees’ jobs depend, without adding to the safety of my workplace. 

Employee Participation 

The draft proposal states that the participation of my employees will be a necessary element 
of any new general OSHA standard. This participation should include employee activity in assessing 
and controlling hazards, developing safe and healthful work practices, training and evaluating the 
safety and health program. 1 have four different buildings where my small businesses are located. 
Often times my employees must travel from one site to the next to complete their duties. With only 
two employees and four work sites, my employees will be so busy completing their assignments 
under the general industry standard that they won’t have any time to do their jobs in my car wash, 
laundromat and paint touch-up companies. Again, this employee participation would have a 
negative impact on the productivity of my employees without necessarily adding to safety in the 
workplace in any form. 

Information and Training 

OSHA recommends that employers should be required to provide information and training 
to each employee who is exposed to an occupational hazard. 1 am concerned that the definition of 
occupational hazard will follow the Hazardous CommunicatitHi Standard Material Safety Data sheets 
which categorize even the most harmless chemical at a work site as a hazardous chemical. The 
costs and responsibilities would of course fall on me as the small business owner. 

In general, 1 and the members of NFIB believe that OSHA’s new safety and health program 
for general industry is ill advised for small business because it does not take into account the unique 
nature of the smallest employers such as myself, and the disproportionate costs that would be placed 


on them. 
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Kfr. Chainmn and memben of the Committee: My name is Gaiy Rainwater, and I 
am a foil-time practicing dentist in Dallas, Texas. I am also President of the American 
Dental Association (ADA), which represents 140,000 licensed U.S. dentists. On their 
bdialf, I thank you for the opportunity to talk about OSHA’s proposed Safety and Health 
Program Standard, which we understand will cover aU workplace^ no matter how small. 

I also want to thank you, Mr. Chairman, for your particular interest in the impact of 
OSHA regulations on dentistry. 

The vast nuyority of dental practices are very small enterprises, with three to four 
employees. My own is a bit smaOer than avoage; 1 employ one dental hygienist, one 
dental assistant, and one secretary/bookkeeper. They have been with me for many years. 

I first learned about the Safety and Health Program proposal last fidl, when I came 
to Washington to meet with Mr. Dear and Mr. Watdiman and others at OSHA. We 
dentists were there primarily to say “thanks.” OSHA had approved the streamlined 
phone/fex conqilaint procedure for dentistry, with the result that the time that it takes to 
investigate and respond to compfadiits of safety and health vkdations in dental offices is 
way down, and disruptive on-site inspections by OSHA compliance officers are down too. 
In other wi^ too, the agency’s top staff has been accessible and receptive, and we 
appreciated— and stiD appredate-the new open-door policy. 

Given the oppoftunily to express an early opiiuon on the Safiity and Health 

Program Standard, lMitud^denlisO<UrtacfydotveryaringaiatMsmwpn^)os(a 
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y<mMre^ilre; therefiir*. it w<mkl be wmecessary and di^ictaiveasfar as dentistry is 
concerned 

I meant that everything that would be required by the new standard is already 
requued by the other OSHA standards or is being done because it is essential to the 
practice of modem dentistry. Dentists and their employees work side-by-side; they ate 
exposed to the same hazards, and communication among the members of the dental team 
about many issues, including workplace safety, is a routine part of any dentist’s practice. 
The average dental office is probably no mote than 1000 square feet. This is not the kind 
of workplace where hazards go unnoticed, and when they ate noticed, the small size of the 

staff and close vifotking proximity means that they are inevitabfy brought to the dentist’s 
attention, usually in a very short time. 

Let me elaborate; 

The two main OSHA standards that apply to dentistry are the Bloodbome 
Pathogens Standard and the Hazard Communication Standard. The Bloodbome 
Pathogens Standard addresses in a comprehensive wqr employee exposure to Mood and 
other poterdially infectioiis mate r ials. The Hazard Commimication Standard does the 
same fiv employee expowre to hazardous chemicals. Then, there ate the host of general 
safety standards coveting such nbjects as personal protective equipment, medical services 
and first aid, e l ectric al and compr es sed gases. We have every reason to believe based on 
ADA sutvqft that the overwhelming tnqjori^ of dentistt comply. Apparently, O^IA 
doea too, or it would not have authorized the phoned investigation procedure for denid 


offices. 
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Let me illustrate how dentists, by complying with just the two main standards — 
Bloodbome Pathogens and Hazard Communication — ^already address the five “core 
dements” in OSHA’s proposal. 

Management leadership and empk^e participation. Dentists routindy hold 
regular meetings with their dental office staff to discuss emerging technology, patient care 
and treatment, practice management and workplace safety and health issues. Additional 
training required by the Bloodbome Pathogens and Hazard Communications standtfds has 
been incorporated into this practice. 

Hazo'd Assessment and Hazard Prevention and Control. The comprehensive and 
detailed “Exposure Control Plan” that dentists are required to devdop and follow under 
the Bloodbome Pathogens Standard is an excellent example of two of the “core dements” 
mentioned in OSHA’s Safety and Health Program proposd. The exposure control plan 
indudes hazard assessment as well as engineering and work practice controls and 
requirements for personal protective equipment that are used by the entire dental team . 

Training. The employee training OSHA already requires is comprehensive and 
thorough. Under Bloodbome Pathogens, dentists are required to train employees before 
they b^in work, to document that training, to update the training at least annually and to 
document that as weD. Training under the Hazard Communication Standard covers ev«y 
hazardous chemical used in the dental office. Employees learn proper storage, handling 
and use; they learn how to read material safety data sheets (MSDS) and what to do in 
case of accidental exposures. 

EvabiatiorL Becauseofthecloseproximity in which they work, dentists and their 
office staffi continuousiy conununicate about health aitd safisty issues, including the 
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effectiveness of office safety and health programs. Existing training programs offer a 
formal opportunity to evaluate their effectiveness at least annually. The success of the 
programs that are already in place in dental offices is demonstrated by the feet that dentists 
report a very low incidence of serious illnesses or injuries in the workplace. 

This doesn’t mean that dentistry is resting on its safety record. The American 
Denttl Association is in the forefront of identifying workplace hazards and making 
recommendations to the profrMsion on how to address them. 

For example, in 1993 the Association developed an OSHA Compliance Checklist 
for the Denial Office. The checklist pulls out from the voluminous Code of federal 
Regulations the OSHA standards that are most likely to apply to the average dental office 
and lists in plain English the things dentists need to do to comply. The checklist was 
reviewed by OSHA. The agency agreed that use of the checklist would help dentists meet 
their OSHA obligations. As you can see, dentistry has already engaged in a systematic 
effort to “find and fix” workplace hazards, by devdoping a checklist of the kind called for 
in the proposed standard. 

All of what I have said so fer poses an obvious question: If the dental profession is 
already doing what the standard would require, then why does the dental profession want 
to be exonpted from the standard? 

The short answer is, redundancy aside, the standard could create more problems 
than it solves. 

Still unresolved to our satisfection is whether employers would be able to form the 
kiiid of employee committees that might be needed to provide meaningfiil participation, as 
required by the proposed OSHA standard, without running afoul of labor laws that 



88 


prohibit employer-dominated unions. An amendment to those laws might be required to 
address this dilemma. An even more fundamental question is how the many dentists who 
have only a few employees would be able to form an employee committee. In some dental 
offices, the result would be a committee of onel 

The proposed standard raises various ftimess issues. It seems that an employer 
could be penalized twice by OSHA for essentially the same offense: once for violating a 
standard that addresses a specific hazard (e.g., bloodbome) and once for not 
systematically addressing that hazard under the proposed safety and health standard. 
Looked at another way, even though an employer was completely in compliance with 
other OSHA standards and the general duty clause, the mere fact that he or she did not 
have a systematic sfdety and health program in place to address the hazards covered by 
these standards could expose the employer to liability. I cannot see that the proposed 
standards adds anything substantive to the protections which employees already have 
under other OSHA standards and the general duty dause, but it certainly could add to the 
opportunities for employers to become entangled with OSHA’s enforcement apparatus, 
something that will always hit very small employers like dentists particularly hard. 

On balance, then, the ADA believes that thepn^iosed Safety and Health Program 
Standard simply is not needed in dental offices. 

Thank you Mr. Chairman fix' the opportunity to testify. I will now be happy to 


take questions. 



89 


STATEMENT OF GREGORY R. WATCHMAN 
ACTING ASSISTANT SECRETARY OF LABOR 
FOR OCCUPATIONAL SAFETY AND HEALTH 
before (be 

HOUSE COMMITTEE ON SMALL BUSINESS 
Jane 26, 1997 

Mr. Chaiiman and Members of the Subcommittee; 

Thank you for the opportunity to testify on OSHA’s plans to develop a Safety and Health 
Program Standard. This rulemaking is extremely important for America’s workers, and OSHA is 
pleased to respond to the Small Business Committee’s interest in it. It is important to emphasize 
that OSHA does not have a proposed rule yet and that it is in the process of seeking public 
comment as it develops a proposed rule. 

Each year, thousands of workers die in accidents or from occupational diseases while 
working to provide for themselves and their loved ones. Despite the {S'ogress that has been made 
since OSHA’s inception in 1970, six thousand Americans die each year &om workplace injuries. 
Tens of thousands more die from illttesses caused by workplace exposures, and millions more 
suffer non-frttal workplace injuries. Injuries cost U.S. businesses over $110 billion annually. 

The good news is that many of these tragedies are preventable. Experience shows that a 
systematic approach to workplace safety and health can substantially reduce woric-related injuries 
and illrtesses. Woriqilace safety and health programs provide such an approach. 

Safety and health programs have helped many employers achieve lower injury and illness 
rates. Under OSHA’s Voluntary Protection Programs, fi)r example, employers that have set up 
comprehensive safety and health programs have experienced ityury rates substantially below the 
average fi>r their industry. In addition, every dollar employers spend on safety and health 
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programs is estimated to save them between $4 and $6 in workers’ compensation expenses, 
reduced en^loyee turnover, and other related costs. A variety of studies, including analyses by 
the General Accounting Office, have recounted the ben^ts of safety and health programs-they 
are good for workers and good for business. 

While many options exist for protecting woikers feom life-threatening or other workplace 
hazards, OSHA can’t do the job alone. By implementing their own safety and health programs, 
employers and their workers can help OSHA improve workplace safety without a significant 
infusion of new resources. The programs can also help employers and workers together identify 
and eliminate hazards on which OSHA may not have standards. For example, in OSHA’s Maine 
200 program, employers who established safety and health programs have identified and abated a 
total of 1 34,434 hazards in nearly 4 and one half years. In contrast, experience during the four 
preceding years suggests that OSHA would have identified fewer than 20,000 hazards or 
violations using traditional enforcement methods. 

Despite the clear benefits of adopting safety and health programs, many employers have 
not utilized them. OSHA attempted to encourage employers to act nearly a decade ago. In 1989, 
OSHA issued voluntary Safety and Health Management Guidelines. The guidelines described 
program elements successfully used by employers, and were widely distributed. Safety and 
health professionals, corporations and labor unions endorsed the guidelines. Then-Secretary of 
Labor Lyim Martin wrote to 600 chief executive officers of major compatues urging them to 
implement their own programs. Since that time, some OSHA standards, including Process 
Safety Management and Permit-Required Confined Spaces, have required that employers 
establish hazard-specific safety and health programs. 
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Todty, about half the States have some fonn of safety and health program requuement A 
fedend safety and health progra m standard is needed to advance nationwide worlcCT protection. 

PROGRAMS THAT WORK 

Safety and health programs have long been accepted in the safety and health community 
as a mainstay of wt^er protection. The states and employers that rely on them have seen 
dramatic results. As for States, after the State ofOregon instituted a safety and healdi program 
roquirranent and other reforms, enq>loyers there etqwrienced significant reductions in 
occupational injury and illness rates and double-digit declines in their vroricers’ compensation 
rates. According to some estimates, if we were to-duplicate Oregon’s success nationwide, we 
would prevent 754,000 lost workday injuries. Colorado’s experience is equally strikmg. Several 
years ago, the State began providing premium dividends to employers who established worker 
protection programs. In 1993, Coiorado reported that the 517 firms participating in file program 
had reduced accidents by 23 percent and accident costs by 62 percent, generating an estimated 
$23 million in savings for firms in the first year of the program. 

One notable success story in private industry involves Boise Cascade’s paper mill in 
Rumford, Maine. The pqier miil estabiished a safety and health program after a 1989 inspection 
in which OSHA found 3,000 violations. After the program was inqilemented, the conqiany’s 
workers’ compensation costs plommeted-fiom $1.3 million in 1988 to $37,000 in 1993. In 
another example, the Business Roundtable reported that, after implementing a safety and health 
program. Air Products and Chemicals, Inc. reduced woriqilace injuries by more than half in a 
five-year period, saving $1.7 million in workers’ compensation. 
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Accountability improves safety. When empioyeis and enqtloyees work together to 
systematically eradicate hazards, money and iives are saved. During 1991 and 1992, the 
Argonaut Insurance Company evaluated the effectiveness of its management accountability 
program. The program emphasized accountability and routine safety activities like new 

oiqiloyee orientation, toolbox meetings and enf(»cement of PPE rules. High level managers 
were held accountable for incident rates and costs of accidents among their employees. The 
study found that losses decreased by 36 percent among the firms using this technique, while a 
control groiq> saw losses increase by 96 patent 


In contrast, tiie tragedy that killed 25 workers at Imperial Foods in Hamlet, Nortii 
Catolina,occurredatacottq>any without a safety and health program. Inq)erial Foods had no 
ongoing, systematic q)proach to protect the safety of their employees fiom fire hazards or otha 

safety problems. Those workers might still be alive today if tiieir employa had actively 
implemented a safety and bealtii program. In foot tiie State ofNortii Carolina reqionded to the 
Imperial Foods tragedy by requiring that certain enqtioyers with 1 1 or more employees operate 
safe^ and healtii programs. 

As noted above. Voluntary Protection Pro gram members have also seen the benefits that 
safety and health programs provide. Since 19S2, OSHA has been qrproving worlq>laces with 
exenqrlary safety and healtii management programs for participtfion in its Voluntary Protection 

Programs. Participating employers have lost-workdqr injury rates tanging 3S'90 percent below 
the national average. 

Most participating sites rqNnt itnixoved ettqdoyee mcNtale and productivity as a by- 
product of tiidr programs. For exanqde, # site (^rerated by Kerr McOee exceeded its prothiction 
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goalby SSpCRent VWparticqwiils have dao realized inqpteniveaaviiigtfiaiii their prognont. 
The VPPsitee operated by Mobil Oieinical realized a 70% reduction in wwfcetec ony e n Mti o n 
costs over 4 years, saving Sl.dmillioa A Mobil refinery in Joliet, lUinms cut wnfcers 
conqiensation costs by 89 percent over 6 years after establishing a program, and anodier Mobil 
winiqrlaoe saw a 25 percent decrease in absenteeism. The Georgia Power Company saved $4.1 
millio n in workers compensation costs in one year. Clearly, safety and health p rogra m s have 
made a difference in many workplaces, and can be equally valuable resources for many more. 


PSHAWS WORKING DRAFT 

Our many years of oqierieoce wife safety and healfe programs demonstrate feat fee best 
programs involve top management leadership, worker participation, clear lines of responsibility, 
proactive hazard identification, prevention and control, and training. OSHA does not yet have a 
safety and healfe program proposal, but has been feshioning a working draft feat includes feese 
elements: (1) Empioyets should take an active role in protecting their workfirtce fiom serious 
hazards; (2) there should be regular communication between empioyets and employees, 
encouraging workers to identity hazards and suggest solutions; (3) enqdoyers feould use self- 
inspectkms and aocideot investigations to find and fix workplace hazard^ (4) enqdttyets should 
inform and train workers about fee hazards in their work enviroiunent; and (S) enqdoyos should 
regulariy evaluate the effectiveness of feeir p rogr am s. 

The *T4ew OSHA” philosi^y is guiding oirr feinkitrg as we develop a safisty and hetdfe 
p ro gram proposal. The rule will be fleadMe and have minimum requitements firr low-risk 
worksites. ReqronsiUeenqiloyenwillbetteateddiffereatly fiom those who fiul to safeguard 
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tiieir woriceiiviionineot Thiid, die Agency will emphasize eCBwtivenessrediertfam 
documenlatioa (KHA’sgoal istomaxmiizetliebaiefitsiesuhiiigfioinsudiprogiainsiidiik 
making implementation as easy as possiUe. 

The General Accounting OfBce in 1992 ‘‘concur[ied] with OSHA’s assessment of the 
value of comprehensive safety and health programs.” GAO also said consideration should be 
given to requiring high risk employers to have sitfety and health programs even if some 
uncertainty exists about the likely burden, “because the potential number of lives saved or 
injuries and illnesses averted is high.” OSHA is using input from GAO, workers, employers and 
other stakeholders to fishion a reasonable, balanced qiproach. 

STAKEHOLDER DIALOGUE 

OSHA has sought to involve stakeholders at each stage in this potential rulemaking 
effort. The Agency has spokmr with many individual stakeholders on an informal basis. In 
additiorr, OSHA has held a series of fecilitated meetings with representatives of business 
(including the U.S. Chamber of Commerce and the Natiorral Fedoation of Independort 
Business), labor, state governments, and public health and safety orgarrizations. The Agency 
held one such meetmg during two days in October of 1995. A ftirdter set of meetings was held in 
June of 1996 to discuss revisions to a concept paper. After receivirtg diis extensive irqnit, OSHA 
shared an initial woridng draft of a proposed standard with stakeholders in Novetrtber of last 
year. 

TogeUier with our stakeholdas, OSHA is discussittg a wide range of issues, including dre 
scope of aproposed standard; the treatrrtmrt of responsiUe versus less responsible enqrloyers; 
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criteria for citations and penalties; and training requirements. OSHA is making every effort to 
hear the concerns and understand the priorities of interested parties. Our stakeholders have much 
to contribute, both in terms of their knowledge of their industries and their history with 
inq>lementmg safety and health programs. 

SMALL EMPLOYER CONCERNS 

Small and large businesses, alike, need safety and health programs. Even the smallest 
businesses have significant numbers of woricplace fttalities and injuries. Indeed, establishments 
employing fewer than 10 workers account for 17 percent of employment but over 33 percent of 
workplace finalities. Over one million work-related injuries and illnesses each year occur in 
establishments with fewer than 20 employees. For these reasons, many states, such as Oregon, 
Washington, and California, require safety and health programs in even the smallest firms. 

While seeing the need for safety and health programs, OSHA is especially concerned with 
providing regulatory flexibility for small businesses. In addition to involving small businesses in 
general stakeholder meetings, OSHA in the fell of 1995 met with small business owners in 
Cleveland to discuss the safety and health program concept. In response to suggestions raised by 
small businesses, the working draft the Agency distributed in November:(l) increased the 
flexibility and performance-based nature of the standard; (2) was written in plain language; (3) 
included longer phase-in-periods for small employers; (4) dropped the previous requirement for a 
written program; and (S) exempted small employers fiom hazard documentation requirements. 

In cooperation with SBA’s Office of Advocacy, we plan to hold a series of regional 
meetings with small business owners next month in four cities: Atlanta, Georgia; Philadelphia, 
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Penn^Ivania; Portland, Oregon; and Columbus, Ohio. These discussions will involve the scope 
of the standard, exemptions for the smallest employers, and any other suggestions or concerns 
small businesses have about the wortdng draft Following these meetings, OSHA will work with 
SBA’s OfBce of Advocacy, OMB, and small business representatives in the SBREFA Regulatory 
Review Panel Process. 


STATUS OF RULEMAKING 

OSHA e^qiects to receive valuable input fiom small businesses during the upcoming 
series of regional meetings. The Agency also plans to meet with employees, including those who 
woric for small businesses. Following this stakeludder input, OSHA will make appropriate 
revisions to the draft proposal and begin the process for SBREFA Panel review with SBA’s 
OfBce of Advocacy and the OfBce of Management and Budget. 

CONCLUSION 

Safety and health p ro gram s already make a significant difference in the lives of many of 
our nation’s workets and in the finatKial bottom line of many businesses. OSHA is working hard 
wifti the small enqiloyer community and our otho: stakeholders to draft a sensible, effective 
standard. The Agency’s efBxts to work with stakeholders in develop a safety and health program 
standard are an important example of the kind of cooperative dialogue envisioned by the 
Regulatory Flodbility Act and SBREFA. OSHA hopes fiiis dialogue will lead to safer, mote 
healdty wotiqdaces for millions of America’s workers. 
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The American Health Care Association (AHCA), formed in 1949, is a federation of 50 affiliated associations 
that represent more than 1 1 ,000 non-profit and for-profit assisted living, nursing fiscility , and subacute care 
providers nationwide. AHCA members care for more than one million disabled and frail eld^ty Americans. 
AHCA stnmgly opposes any efforts by die Occupational Safety and Healdi Administration (OSHA) to 
enforce guidelines under the “General Duty Clause.” In addition, we continue to oppose OSHA’s special 
emphasis program taigeting nursing facilities. 

In 1995, OSHA identified the nursing home industry as a target of the agency’s heightened scrutiny of 
organizadcms and businesses widi a hi^ incidence of woricpiace injuria and illnesses. Former Sectary of 
Labor, Robert Reidi, using a phrase often intoned by labor unions, called nursing focilities “the most 
dangerous workplaces in America.” This phrase was used even though based on 1994 Bureau of Labor and 
Statistics (BLS) data nursing frteilities are ranked sixth in the number of injuries & illnesses. When severity 
of die injury or illness is taken into consideration through die number of lost workdays, diere are 26 
industries widi higher injury and illness rates dian the nursing facility industry. Nevertheless, OSHA 
targeted nursing ^ilities for a new program. The special emphasis program is currently being pilot tested in 
seven states (Florida, Illinois, Massachusetts, Missouri, New York, Ohio, and Pennsylvania) covered by 
federal OSHA. Similar programs for nursing hom^ have also begun in California where facilities foil under 
a state Occuptdional Safety and Health Plan approved by federal OSHA. 

OSHA’s intent to nationalize this initiative spears clear as it has designated a ‘hursing home coordinator” in 
each of its regional offices throughout the country. As a result, AHCA has contacted federal and state OSHA 
officials, and is seeking a delay in any further implementation and enforcement of this initiative. The delay 
should continue until the program can be revised to address what we believe are serious flaws in the 
agency’s pilot program. 

The Occupational Safety and Health Act of 1970 authcnizes OSHA to conduct workplace in^>ections at long 
term care facilities. During fociitty inspections, OSHA can not only determine a provider’s level of 
compliance whh standards issued by the agency but may also enforce OSH Act Section 5(aXl)> better known 
as the “General Duty Clause.” Section 5(aXl) specifically requires diat every employee be jnovided a safe 
and healdtful workplace that is froe fi'om “recognuted hazards.” 

Until now, OSHA has selected nursing focUities for inspectitm based on employee complaints or on an aiea 
office’s schedule for a programmed inspection based on the degree of hazard it attributes to the industry. 

Widi die advrat of this new program, a focility’s selection for inspection may mm« likely be based on die 
focility’s number of worker injuries and illnesses recorded on its OSHA 200 log. Ahematively, the agency 
also may inspect a facility following an OSHA-conducted employer training seminar and free focility 
consultation provided by regional and local OSHA offices. This ’’consultation*’ is to measure the focility’s 
compliance and the success of the special emphasis initiative itself. 

AHCA believes that employers have a responsibility to provide a safe and healdifril workplace for their 
employees. However, we disagree with the level of involvement organized labor has had in OSHA’s nursing 
home initiative. We believe diat labor uni<ms are invt^ed solely for purposes of unionizing an industry 
workforce that has not shown interest in the past Nursing frwilities have an established record of 
implementing programs to improve safety. These programs have brought a steaify decline in the numbo- of 
workplace injuries since 1992. Consequratly, AHCA o^oses OSHA’s initiative. It will impose arfrfiriAnfli 
layers of cosdy, unfunded regulaticms at a time when our industry has been lowering injury and illness rates. 

Emphasis Program Description 

The OSHA nursing home initiative began with a du^-day training course for agency field personitel in 
August 1996. Following this, the agen^ then conducted a series of froe voluntary training seminars for 
nursing focility pmonnel in the seven pilot states from September dirou^ November 1996. During these 
training sessions, OSHA presented information and materials heavily focused mi the need for nursing 
focUities to develop written comprehensive safety and heaMi programs. Widiin the framework of such a 
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con^fchenove pratnm OSHA expect! &cilitie> to coDcenlitte on bianb the agency alleges exist at eveor 
nutringbcilitywiriaito. Many ofthehazanb ate covered by ciineiit agency standards and an ftmiliar to 
bcilioren^liqm and employ^ ‘neae hazards include; bloodbonie pathogens, hamdoos materials, 
emeigency 0n and saftQr prevention, personal and reapiratoiy piatectiTC equipment and ekctrical hazards. 
On the other hand, the fiicna of OSHA’a training to &cilitiea was on those hazards the agency alleges exist 
but am not now covered by regulation. Emphasizing woriq>lace violence, tubetculoaia and patient handling 
(eigonomicaX 09IA made it clear that these perceived hazards are critical components in any ftcility 
specific healh and safiB^progiam. These hazards are now the sub^ of voluntaiy guidelines or proposed 
standsids cu eren tl y in deve l opn i ent at OSHA. 

During the inning fisili^ training sessioiis,OSHA unveiled a document entitled “Framework firr a 
Comprehensive Hedth and Safety Program in Nursing Homes.” According to OSHA’s document, a 
comprehensive health and safety program should contain the following con elements: management 
commitnicnt and kaderahip; employee participatioo; workplace hazard analysis; accident and record 
analysis hazard pnv e n ticn and conbol; safely and health training; medkai management; and regular 
p ro g ram review and evaluation. 

However, OSHA felled to dbclon during training that the agency has “drafied” a proposed Health and 
Safely Program sta n d a rd imended to cover all workplaces in all industries. The propcned general industry 
program standard is ahnoat a mirror image oftheftruneworkpreaented to nursing feciliiies. Thisdrafi 
proposed health and safety program standard hat been the su^ect of much conUoveray and criticism 1^ 
industry atakcbolders, including AHCA, who wen asked to comment on the draft stairdard. Industry 
reprrseiitatives hmre r*tr*w Mile witfi OSHA over ^ program's vague pCTfofmance>bosed criMia undo* 
ca^ coie ekment and the lack of an effective method or means to measure a fecUity's ccunpliance with die 
efements. In additiaii, there is a belieftfaat OSHA will not apply and enforce consistently and that there has 
been an onusskmofa valid approach to a cost/benefit analysis. These concerns have be» laised for tiie veiy 
similar votuolary p rogr am laid out for the nursing home inifaistiy reinforcing AHCA's opposition. 
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OSHA issued a “draft” proposal for an ergonomics standard in March of 1995. Industry o]:^>osed the 
proposed standard based cm leading medical opinions diat there is no valid evid^ce to support die 
dieoty diat repetitive stress injuries in die woiiplace are the major contributing cause of musculoskeletal 
disordm. In die case of wo^place violrace, OSHA, again widi no Icmg term care industry input, issued 
“voluntary” guidelines specific to healdi care settings in early 1996. OSHA compliance directives, 
(ksigned to instruct agency compliance officers on ccmducting investigations and issuing citations 
stemming from woricplace violence and repetitive stress injuries, are currently being used to cite 
employers fm* diese hazards under the g^eral du^ clause. A clear message was delivered during 
fticility training that OSHA expects nursing home employers to be “doing somediing about these hazards 
or they will be cited” for woil^lace violence and ergonomic violations. 

• Presence of union representatives at faciUtv training seminars. 

OSHA promised repeatedly that the initiative would not involve organized labor, and billed it as a 
partnership between government and die nursing home industry. However, union officials were by 
Secretary Reich’s side when die program was launched in Wa^ington. In addition, unions participated 
in OSHA inspector training and attended training offered to fticility personnel in the pilot states. 

• QSHA’s intent to hold only one facility Gaining session per state regardless of size of the state or 
number of facilities within the state. 

While OSHA selected pilot states based on die high number of nursing fticilities in each state employing 
diousands of workm, die agency conducted only one training seminar in one location diroughout die 
state. The lack of accessibility and opportunity to obtain information and materials related to a program 
tecilities are expected to comply with puts many employers at risk for ^orcement. OSHA plans to 
inspect facilities with the highest numbm of recorded illness and injuries and to cite these facilities 
where employe carmot demonstrate that an effective comprehensive safety and health program is in 
place. The message delivered during facility training is diat citations issued during post^training 
inspections will result in fines regardless of “on-the-spot” hazard fixes by the facility. 

• Potential conflicts widi other applicable federal regulations. 

There are legal and practical concerns that have arisen for employers when trying to comply with certain 
requirraients in OSHA standards and guidelines. This is because diey conflict or give an appearance of 
conflicting with other federal, state and local laws. In certain situations, conflicts may exist within the 
content and application of various provisions of the Americans With Disabilities Act, Family Medical 
Leave Act, OBRA *87 Nursing Home Reform regulations, the National Labor Relations Act, Life Safety 
Code and OSHA requirements. 

ConclDsion 

AHCA believes that the increased scrutiny of the industiy by OSHA based on the assumption that nursing 
facilities are highly hazardous and dangerous places to work is unfounded and misplaced. The number of 
workplace accidents when viewed in the context of the severity of the injury or illness and actual lost work 
days does not justify equating the nursing facility setting with coal mines. Resident handling or 
episodes of unintentional resident abuse to staff rarely, if ever, expose nursing &cility employees to deadly 
or life-threatening risks tiiat lead to finalities. 

It is important that the industry address its realistic potential health and safety problems such as over- 
exertion, woricplace violence, bloodbome patitogens and TB where exposure to hazards may occur. 
Overstating the problem, however, will not lead employers to identify real hazards and correct those 
problems that do occur. Many nursing facility providers have developed excepticmal health and safety 
problems th^ are effective in reducing injuries and illnesses by abating hazards that are reasonttoly expected 
to occur in healthcare fiicilities. The industry must be allowed to provide OSHA with more input on actual 
“significant” recognized hazards and to suggest its own solutions for prevention and abatement. OSHA must 
be persuaded that even with high-tech equipment, job redesign and engineering controls, nursing facilities 
can never eliminate every hazard. 
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The American Farm Bureau Federation appreciates this opportunity to submit testimony for the 
record of the Small Business Committee’s hearing on OSHA’s dnA Safety and Health Program 
Standard. Farm Bureau is the nation's largest voluntary general farm organization. Farm Bureau 
has member organizations in all SO states and Puerto Rico representing 4.7 million member 
families. Farm Bureau farmer and rancher members produce every type of agricultural 
commodity produced commercially in the United States. 

We agree emphatically with the comments made by Chairman Talent in his statement opening 
the hearing: the new procedural and record-keeping burdens on small business (such as most 
farms) would be heavy; OSHA would be regulating how small business people must tun their 
enterprises; and the subjective nature of the draft standard would brew a toxic mixture of duties 
that are unclear to small employers and vast discretion would be given to OSHA’s inspectors in 
how to define those duties for enforcement purposes. In this statement we will point to several 
specific problems that the draft standard would cause for America’s farmers. We commend the 
committee for your attention to these problems, and we urge you to continue that attention on 
behalf of farms and other small businesses. 

Coverage of Agriculture 

According to the draft standard, it would s^ply to all employers covered by the Occupational 
Safety and Health Act, except for employers engaged in constraction or maritime activities. 

Since OSHA has separate standards for agriculture, this apparently means that OSHA intends 
simply to incorporate the draft standard by reference in the agricultural standards. There is no 
indication that OSHA has considered, or plans to consider, the issues unique to agriculture. 

“ Small Employers" 

A good example of OSHA’s insensitivity to the unique circumstances of agriculture can be seen 
from the definition of “small employers” in the draft standard. Mr. Watchman, OSHA’s Acting 
Assistant Secretary, went to great lengths in his testimony before this committee to discuss how 
OSHA has reduced the burdens imposed on “small employers.” But, for agriculture, this 
supposed relief would be illusory. 
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Under OSHA’s definition, “small enq>loyers” would be dxtse who did not enqtloy rntne than 
nine employees on any day during the pi«xding 12 months. This definition is likely to mean that 
most fann enqtloyeis will not be classified as “small enqtloyeis” under the draft standard. For 
example: a farm may start the calendar year with only two or three employees because that is a 
less actiye part of the year. When time comes for planting and cultiyation, the farm may add 
another employee or two. But, when harvest time arrives, the farm employer typically will need 
to hire several mote people fw a brief period (usually fm only a few days) to do the work. These 
ten^rary or seascmal emidoyees specifically are included in the definition of “employee” in the 
draft standard, and thus their employment counts toward the nine employee threshold. 

The day on which the farm employer has more than nine employees, the farm employer is 
deemed, for the next 12 months, not to be a “small employer” under the draft standard. As a 
result, this farm employer, whose woricforce for all but a few days in the year is nine people or 
less, must comply with the shorter phase-in periods and must corrqily with the hazard 
docirmentation requirements. It is exactly this kind of mechanistic approach to tqrplying a 
general industry standard to agriculture without change that indicates that there are fundamental 
problems in the draft standard for America’s farmers. Other federal labor and employment laws 
recognize the special circumstances of agriculture, of which OSHA is rqrparently unaware. 

Documentation of Hazar d Assessment and Hazard Control 

Since most farmers will not be regarded as “small employers,” they will have 18 months to 
identify and assess hazards, rather than the 36 months afforded small employers. Farmers will be 
required to “document” hazard assessment and hazard control activities, and to retain that 
documentation indefinitely. 

These requirements create at least four basic problems. First, how extensive will OSHA, in 
enforcing these requirements, expect this documentation to be? Most farmers are likely to face a 
difficult choice. They could assemble (and keep updated) a substantial volume of expensive 
documentation. Or, they may opt for less extensive documentation, which exposes them to the 
risk that an OSHA inspector may issue a citation and penalty because he or she believes that a 
hazard that was not covered in sufficient detail. 

Second, there is no indication that OSHA has given any attention to the costs of hazard 
assessment and hazard control for farmers, and particularly for smaller farming operations. Most 
farmers, and particuiarly those in the latter category, will ^ve to go to outside sources for 
assistance in complying with these requirements. Unlike large industrial facilities, with on-staff 
health and safety personnel, farmers simply do not have these capabilities internally. 

Third, will the hazard assessment and control requirements, as enforced by OSHA, track the 
division between general industry standards and agricultural standards? A hazard may be 
regulated by a general industry standard, but that standard would not tqrply to a farm employer. 
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Fanners need assurance that their hazard assessment and control responsibilities would not 
extend to hazards regulated under general industry standards. 

Fourth, and most fundamentally, a farmer’s obligation to comply with the hazard assessment, 
control and documentation requirements would be separate from, and in addition to, his 
obligation to comply with other standards and the OSH Act’s General Duty Clause. As discussed 
below, this creates a totally new source of OSHA liability for employers. 

“Backdoor” Regulation of Hazards 

Under current law, an employer can be cited for a violation of a hazard-specific standard. Or, the 
employer can be cited for a violation of the General Duty Clause, because the employer allegedly 
failed to keep the workplace from “recognized hazards.” Utlder the draft standard, a farmer 
would be required to assess and control all hazards, specifically including hazards that could be 
the basis for a General Duty Clause citation. 

The scope of this requirement (and the accompanying compliance burden) is daunting. A farmer 
would have to retain an expert to look at a broad variety of sources identifying potential hazards, 
such as voluntary consensus standards (such as ANSI standards), and standards promulgated by 
safety and health groups (such as the ACGM). What is particularly troublesome is that OSHA 
has given no indication that it will provide guidance as to whether these voluntary standards or 
safety and health group standards will be deemed to apply to agriculture. 

OSHA also could use the approach contained in the draft standard to impose new regulatory 
duties on farmers without going through the process for adopting a new hazard-specific standard 
under the OSH Act, the Small Business Regulatory Enforcement Fairness Act and the Regulatory 
Flexibility Act. For example, OSHA cites alleged ergonomic violations under the General Duty 
Clause. 'Die agency has not, however, promulgated an ergonomics standard. If the draft safety 
and health program standard is adopted, OSHA could requite fanners and other employers to 
assess, control and document ergonomics hazards. This “backdoor” approach essentially would 
eliminate OSHA’s need to promulgate an ergonomics standard. 

Agricultural Multi-Emplover Workplaces 

Whenever a farmer brings a contractor onto the farm to do woik, the farm would be deemed a 
multi-employer workplace under the draft standard. The use of contractors is common and 
extensive in agiicultuie: farm labor contractors, irrigation contractors, pesticide application 
contractors, fertilizer application contractors, mechanical contractors, electrical contractors and 
the like. 

As such, farmers would be required to provide “appropriate” safety information to these 
contractors. Farmers also woidd be required to “appropriately allocate” safety and health 
responsibilities among these contractors. These vaguely stat^ requirements would make it 
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difficult for fBvmers to understand tbeir compliance obligations, and these requirements, like 
others in the draft standard, appear not to talu into account the unique circumstances of multiple 
employers in agriculture. 

Rmnlovee ParticiDation 

These provisions of the draft standard effectively would require fanners to turn over part of their 
management control to employees and unions. This would be a fundamental change in an area 
governed by the National Labw Relations Act (NLRA). Further, if a fanner does not qualify for 
the agricultural exemption contained in the NLRA, the fanner would be placed at risk of being 
deemed to have viola^ section 8(aX2) of the NLRA through organizing an employee 
participati(Hi program to comply with the draft standard. 

These problems would become particularly acute in the case of seasonal or temporary employees, 
whose use is cortunon on farms during certain cultivation periods and during harvest season. The 
nature of this workforce, which is highly transitory both within the season and from season to 
season, is virtually impossible to reconcile with the assumptions underlying the employee 
participation requirements in the draft standard. 

Separately, the draft standard would impose new liability beyond that contained in the anti- 
retaliation provision contained in section 1 1(c) of the OSH Act. Under the draft standard, a ' 
violation would occur if OSHA concluded that an employer had “discouiaged”an employee from 
participating in safety-related activities. This highly subjective standard contrasts sharply with 
the objective concepts of discharge and discrimination used in section 1 1(c). Further, while 
section 1 1(c) cases are litigated in federal district courts, “discouragement” violations would be 
litigated, like other cases under standards, before the OSH Review Conunission. This creates the 
risk that an entirely separate body of case law and precedent would be developed before the 
Commission, apart from section 1 1(c) decisions by the federal courts. 

“Performance-Ba.sed .StanHarH’’ 

OSHA characterizes the draft standard as a “performance-based” standard which provides 
flexibility to employers for compliance. While performance-based standards have some 
attractive attributes, we are concerned about a perfmmance basis here where the draft standard is 
vague, riddled with ambiguities, and does not take into the special circumstances of agriculture. 
Our concern is reinforced by reports that we have received ^m counsel indicating that OSHA 
enforcement personnel have used other performance-based standards, such as the Process Safety 
Management standard, to second-guess employers’ judgments. 

Enforcement 

OSHA trumpets its assertion that when an enqrloyer is cited for a violation of the standard, 
penalties will be soug^ only where the employer has a “pattern of serious hazards.” The 
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problem is that the criteria underlying the determination of “pattern” and “serious” are so 
subjective that, in practice, most employers are likely to be subject to penalties. 

Separately, if an employer is issued a citation for a violation of the draft standard, the employer 
must abate the violative hazard even if a penalty is not assessed. The costs of abatement may be 
significant. For example, a farmer may be required to comply with the hazard assessment, 
control and documentation requirements as a larger employer (for the reasons discussed above). 
If OSHA believes that the documentation is inadequate, it could requite specifically, as a 
condition of abatement, that the farmer must obtain additional, and expensive, documentation. 

Finally, the draft standard would expand criminal liability under the OSH Act. Under current 
law, a violation of the General Duty Clause cannot be prosecuted criminally. But, if the draft 
standard is violated, and results in an employee’s death, criminal liability could attach, even 
though the underlying hazard is not regulated by a hazard-specific standard. 

* * * 

Farm Bureau strongly opposes the draft standard being considered by OSHA. OSHA could elect 
not to make this standard applicable to agriculture, as it has done with the majority of the general 
industry standards. Many of the concerns we have expressed here, however, are common to 
small business generally. Thus, unless OSHA is prepared to make substantial changes in the 
draft standard, we do not believe that it should be adopted. 
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The HononHe Ad Takat 
Cbaiman 

CDnmkiee on SmU Bufiiiest 
United SMet Hoote of SepnteaMiivet 
2361 Rayliumllaafe OCBce Bnilding 
WaehiiVDii. DC 2(»lS-d)15 

Dear Mr. Chainaaa: 


Thank you for your dedatai to hold a hearing on the potential inpact of die OccupaiioiMl 
Safety and Health Adminiitiatkn'a (OSHA) prapoaed safety and heallfc progian atandaida on 
snail busineasea. Fasty-ais peiosnt of the Society for Human Resource Management’s 
(SHRM) nte w f ienlii p comes feomc n i n p an i ra with fcuw than 500 employees and 20 percent 
comes femn linns with fewer than 100 people, dm. SHRM appreciates die oppoitonity to 
submit aniltea le s tinsoity on this impmtant iaaoe. 


The Society is the ieadmg voice of the human tesouice piofessiaa and lepfeseau the imeiestt 
of more than 85.000 professioiiat and studeatmcinbers from around the world. 9HRM 
provides its membenUp with educadon and infonnation services, conferences and seminars, 
govemmem and me(«arqyreseniatioH . oidina services and pubUcatfons that equip human 
resource pro fes a in t i a ls far their roles mleadets Hid deastottninlten within th^wtaniationi. 
The Soci^ is also a fctmding mentber and Sectetartat of the World FedeiHion of Fersomwl 
Managemem A ssociaii oii s (WFPMA) which links human lesouice asaociaiiaiK ftom around 
the globe. 

Although antM is eaconaged by OSHA's eflbtts to change to adveisarial relHiHisliip with 
emptoyers by s i Mwpt in g to week giiietiipicyets and employ eei instead to achieve safe and 
heattby woifc caviraanaeals. SHRM has gnve RSCTvaiioot Goncendng the propoied safety and 
heaiib prafiam sWMlards for genenl htdnsiiy because, among odier ihingt. the proposed 
standards are too vague in naiuR and eottld possmially lead to wideaproad eaisfceineM abate. 
A brief tieannent of the Society’s main concein s follows, but a more compleae discussion of 
the proposed standaidt cast be found m to the adached Mqr 24. 1996, letier to Joseph Dev. 
the AssittaH Seemtasy of Labor H the dmc. 

The vague hngnnge and undefined tenns contained in the p roposed standards wid adversely 
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ttleci butinestes. Widiout dev and objective guidance from OSHA, employers will have 
gieai difficulty complying with the proposed standanb. For example, regardless of 
engiloyers' exercise of sound business judgement to “conduct worksite hazards assessment oi 
ffumiamtf mm to ensure that serious hazards are identifiedi,]’ to “control ... hazards 
mthin ■ natoKobU thuet .!* to “keep ... fwwult .nmmtiiti » eiisure the 

effectiveness of the safely and health programsy* and to maintain “records required by this 
standards far at lomfm tutftmn tn ligte nf rhetf intended usef.!* the vagUCnCSS Of tfac 

proposed standards would give OSHA inspectors unfettered discretion to second guess 
enqtloyets’ courses of action and inqxne fines as they tee fit. Small businesses would be 
pitticnlarly vulneraUe under this ptnadigm because, anxmg other thii^, they often do not 
have die meant to absorb the costs of storing all records for great lengths of time in order to 
avoid vhdating OSHA’t unasceriainable rules, nor have they ability to ftnecast to which safeQ' 
and health program model the inspector subscribes in order to match H and increase the 
likelihood of being found incompliance with these subjective staixiards. 

The Society is also concerned that the “management leadersh^ and enqiloyee partic^atimi* 
elemem inqtosed as “basic obligations” under the proposed standards would result in 
employers violatiiig section 8(aX2) of the National Labor Relations Act (NLRA). Section 
8(aX2) of the Act makes it an unfeir labor practice for an e^loyer “to dominate or interfere 
wife the formation or administration of ai^ labor organization or cmmibute financial or other 
siqiport to it[.)" 29 U.S.C. S lS8(aX2). “LAor organization* is broadly defined in Section 
2(5) of the Aa as “any agency or employee iqnctcniatlon committee or plan, in wbich 
employeespatticipa»aiid which exists for the purpose ... of thaliBg wUh employers 
concerning grtevances, labor diqwies, wages, rates of pay, hours of employment, or 
29 U.S.C. $ 152(5) (emptusis added). 

The type of “ongoing employee patticqiation in assessing and comrolling hazards, 
investigzthv UKhtents. developiq safe and bealtbAd work practices, irainiiig and evaluating 
safely and heatm programs” envisloaed by OSHA would likely satisfy the current 
administiative and judicial i mar pret i t i on of the “dealing wife” and “conditions of work” 
elementt for Section 8(a)(2) violations. As inteipieled by die Natkwtl Labor Relatkms Board 
(NLRB) and widely enfoiced by the federal couiu, Section 8(aX2) limits opportunities fM 
employers and enqdoyees to resolve workplace {Moblmns throui^ team-based employee 
involvement structures because such employee involvement devices may constitute labor 
organizatkMis dominafed w mterfered with by management and, hmee, be utdawfol. v. 
Cahot Carbon Co. ■ 360 U.S. 203 (1959) (merely making proposals « rocoramendaikm to die 
emfdoyer that die employer can accept or reject is sufficient to consdoue a c ommitte e’s 
‘dealing widi” the employer under Seetkm 2(5)); fsmvar im'i ine 288 N.L.R.B. 816. 846 
( 1988 ), aggtiftat. 302 N.L.R.B. No. 100 (1991) (employee commillees that exist, at least in 
piit, to «t*»l wife employets concern i ng grievances or co n d it io n s of wodi ate deemed to be 
labor organizations); and Pt^rttomarinn Inc, v. NI-RB. 35 F.3d 1148 (7di Cir. 1994) (a 
deteimlntKion of what is a labor organizatkm under die Act is fect-Hiecific and must be made 
on a case-by-case basis; the “Action Committees' in FWtmmstinn wete labor orga niz at io ns 



125 


which were unbwftiUy doodmed ^ die coiqiaoy). 

CooKiess b cuncmly considering legislaiion to clarify the 1^ status of employee 
iavtdvement programs. SHRM it extremely pleased with the current bfyartisan efforts in the 
Senate to eniMe employers and cmployeei to srotk together to addicts workplace issues and 
improve their comp^ve standing in the glohal marketplace. If enacted, such legislation 
would heii^ American employmern poHciet, at least in part, imo harmoe^ widi die realities of 
the workplace and allow for emptoycr-employee structures as enviskmed by the proposed 
OSHA standards. Until such k«itlation is oiacted and the conflision regarding the legality Of 
employee inwdvemem progrmns is resolvad, however, SHKM cannot support the proposed 
tequremem for eaftayte paitkipatiott in aafofy and health programs. 

The vagueness and inclusion of the employee paiticfyation lequiteinem in the proposed rules 
are especially di tc oncer ii ng in lig^ of the comm Administration’s efforts to dia^ the 
Federal Acquisition Regulations (FAR) to require complianoe with a host of labor laws, 
including the Occupational Safety ami Health Act (OSH Act) and the NLKA. Under the 
propo s e d federal comract rq[ulaliooa beiag c o ns ideied, fednal comraetors who do not have 
sa ti sfecsory lecorda of cwnplianBe with labor laws would be debarred. It is disnessing that 
desptae an employer’s best efforts so comidy with die vague safety and health program 
srandaidsas pr opoaed. due to thajrsutjeetivemmire, an iaepect o r could itilHind die business 
to be in violalian of the standards and tiaue citations for dmse violations, debarring the 
compaiqr from fonirc fcdeial c o m tu cta as a reanh. 

For die leasotts aimed dbovc and in the aiacfaed OSHA cammenb. the Society for Human 
Resource Managonem strongly s upports the Commkiee on Small Business’ endeavors to study 
the potential impact of the prapoMd standards and to encourage OSHA to fondsmeiilally 
modify them so that true pertim sfai p with employers ind cmptoyeei could be achieved without 
the clarity of law being sacrificed. Heme feel free to contact Hieo C. Duong-Trim at (703) 
S4S-3440, ext. 3610. if we could be of f ur ther a ss ismnee . 



Att.:Miv24. 1996, 


Secicimy of Labor 
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May 24, 1996 

The Honorable Jose{di A. Dear 

Assistant Secieuty of Labor 

Occtfalional Safrty and Haahh Admiaiairalion 

Depaitmcnt of Labw 

200 Constitutioa Ave., N.W. 

Wash i ngton, DC 20210 

Dear Assistant Secretaiy Dear. 

On behalf of the Society for Human Resource Management C^HRM^, diank you for this 
oppoitunity to comment on the snawMijf ^dbe saeadandt for Safely and Health 

Programs rSAHP’^ for general industry. SHRM is the leading voice of die human resource 
profession, representing the interests of more diaa 70,000 professional and student members 
from around the vrorM. Fifty-seven percent of SHRM members see from companies widi fewer 
than 1,000 employees. The Society provides its members with educalioa and informatimi 
services, conferences and seminars, govenunent mid media presentation and piddicatioos that 
equip human resource professknals fiv their roles as leadeis and decision nuilcen within their 
organizations. SHRM is also a fbunding member and Secretariat oftheWotMFedentkm of 
Personnel Management Asao ci a t ico (** WPMA”) which links human leaouice associationa in 55 
naikms. 

Members of SHRM’s National Wotkpbwe Health and Safety Conunitlee are also available to 
patticipaR in your upcoming stakeholder’s meetings. 


SHBBUmitfrmaMBKit 

SHRM believes empioyets should be teaponriUe leaders in promoting • safe and healdty 
wotkplaoe, and supports regulations that can have a direct iittyact in the reduction of wmkplnce 
accidents end illnesses. However, SHRM strongly opposes any woriqiiace safety regulations diet 
would myeirem^oyer-emptoyee cooperation, impose uimwwsterily high costs on enytoyeis or 
increase litigaiion. First, SHRM beliei«s that any new fedoal safety and hsaUiptogiama should 
not hinder the coopeistive and vtriuntscy nature of existing piogiams. Sccond.any 
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SHRM Conmeitts to Diaft of PRqxMed S&HP Standards 

May 24. 1996 

Pa«e2 


nonconstructive emidoyee interference in the monitMing and adjudication of worl^lace safety 
issues is likely to limit any employer’s ability to effectively manage a safety and health program. 

SHKM opposes any occiqntional safety aoid health legutations that create an adversarial 
environment in the workplace between employers and employees without addrewing real 
imiHovanrats to woikplm safety. 


First, given feat the proposed standards ate provided in draft summary form, our comments are 
necessarily gen«al in nature. It is difficult to articulate si^poit for or concerns regarding the 
standards until vre have had an opportunity to tetdew fee actual language itself. We kxdc forward 
to working wife the Agency by protdding more specific feedback when a ittoie concrete draft of 
the actual language is avathfele. 

Second, SHRM both finnly believes that employers should play a leadership role in ptrunoting a 
healthy work environment and is fully cogiuzant of fee budgetary consiraiirts of federal agencies; 
however, we are concerned that employeni are increasingly being forced to shoulder additional 
responsibilities in the ftmn of unfunded mandates. The pnvatizatioa of costs wili innnir 
Ameiican bunnesses in an inctetsingly global and competitive economy, and will ultimately 
harm American workers, ertqiloyers, and the American society. Thus, wdiiie “enqtloyets and 
workm [should] . . . {day a larger role in advancing fee nation’s progress toward safe and 
hcalfeful wotiqilaoes fi>r aU(,r the pro p o i ed standards should include safeguards and language to 
prevent the unfetlcicd transference of major govenunental responsildlities unto engdosms. 

The fittal issue of general concern, wdneh also serves as an example of the need for the 
safeguudsraentkmcd above, is the presence of vague language in these proposed standards. For 
exanqtle, fee section •ddtesring'‘Inlonnati<m and training” states feat ”08114 is. . . eonsideting 
requiting enqdoyets to develop and keep for feis standard onl^ sudk leceedr «r ere essenrfaf to 
ensure Ac effictiverwsi of fee S&HP” and “[ajoy records requited by feb studaid would have 
tt> be maintained ft)r 4S iMtf <■* rweesiwiyr in liglu of their intended use[.]” The section addtening 
hazard assesamnit and ramirol stales feat fee "employer would have to conduct woikrite hazard 
assessment as afttm as maeassmry to ensure feat serious hazards sre identified. . . . [and] control . 

. . hazards witfainn rtsaonMt tbrnt.” Undefined, and potentially sul^jcctive. lequiieni^ such 
as these rmist be avoided because they would force bunnesaes to keep all records for great 
lengths of rime, at great costs, in order to avoid viohling OSHA’s unascertainaUe rules. 
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SHRM joins o(hm in the butinest commiBiity «td th» Coi^RSS (0 eiqitcss a setkHis concern 
about the economic impact of these fcgulatoiyraquifenaefils. Whiledw Agency istobc 
commended for its effi^ to reqtoosibty disdiatge its role and concunently be le^xmsive to 
busbiess needs, sometimes, des^ tlw best of efforts and intmHkms, advene consequences 
occur. Thus, formal cost-benefit analyses should be conducted to deteemine die best course of 
Agency action. Hem, costs ofconqdiMKewidi the proposed SAHP standards should include 
heightened exposure to other liabilities, confbshM caused by overlapping requiteineatt and 
administnttve burden. 

teyal r.iahilitiM. Employets iuiplententing SAH programs which would meet the "basic 
obligation** cumndy bei^ considered could be susoqilible to liabilities for vioiatiiig section 
8(aK2) of the Nadooal Labor Relations Act CNLRA”). The propo s ed ‘‘hasiG obligadon** would 
call for the SAHP to include an eleniemof‘*m an a ge n>entleadetd»ip and employee participation" 
in health and safety issues. As human resource peofessM>nals.SHRM*smetnbwsh^ recognizes 
the importance of employer-employee participation in teday*s eon r pe titi ve markets and strongly 
supports this emirioyer-employee teamwork approach; however, given die cunent state of 
ermfttskm in the law, diis approach mqr be violative of the NLRA. Section t(aX2) of ^ Act 
makes it an unfiur labor practice fiir an employer “to d om i na t e or interfere with the fimaation or 

administration of any mtoor g an wa lion or contribmefiMancial or other support to it{.r 29 

U.S.C. f lSS(aX2). “Labor organization** is broadly defined in seetion2(S) of the Act as: 

arqr otganization of any kind, or miy agency or employee 
icpresenutioa comminee or plan, in which employees 
pertidpase and which exisis fin dm purpose, in wtele or in 
part, of riiidhtg iddh cniployeee eencemuig grievances, 
labor disputes, wages, rams rtf' pq'. hours of en^loyment, 
or oendStiniir ^iNS*. 

29 U.S.C. 8 152 (3) (enmhasis added). The type of"Drigoiog employee partievation in assessing 
and coiHtol lin g h n nt ds, hi» es Ug ad i i gin c r dsr itt . developin g safe tndhsiimilitlwoik practices, 
hairung and tvahmiiiig SAHP" envishmed by dm Agsiwy would Ukdy satisfy the cunoit 
interpteMioo rtf die “dealiiv wsdr** Mid “cancBtkmi of w^** demerns. 


As inleipieied by dm Nadonal Labor Raiatiani Bomd C*NLRB**) aad widely enfesoed by the 
federal courta, dime proviaiooa limit oppom w i t ies far eaiyloyets and cmptoyeci to leaiHve 
wodc|dace problems dnDiighieMn>bHedeinpioyaeiii»olvememsmiGtmaa. lnessmKe,dm 
Bomd and dm cowls have held ihMiuAdovirmsmiyconMaMmlshor ri ig M i iia l Km sde niiB a ltKl 
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ai interfcied with by management and. hence, be unlawftii under Section 8(aX2). Congress is 
cunently considering a (rill to amend Section S(aX2) of the NLRA.. SHRM is extremely pleased 
that H.R. 243, the Teamwork for Employees and Managers Act, has alrea^ passed the House of 
Represen ta tives. We continue to woA with the Senate toward ^ passage of S. 29S, its version 
ofthe legislation at die earliest opportimity. If enacted, the TEAM Act would bring American 
employment policy, at least in part, into harmony with the realities of the American wotiqtlace 
and allow for oiqtloyw-employee structures as envisioiKd by the proposed standards. 

In addition to the potential NLRA violation, the proposed staitdards could force employers to 
reveal confidential information under the section regarding “managemem leadoship ai^ 
employee participation." since businenes would have to provide “enqtloyees [on S&HP 
committees]. . .access to relevant information, training and other resources commensurate with 
their reqxmsibiJities in the ptogtam.” This access to restricted information could also ctmflict 
with employers’ confideittiality requirements imder the Americans with Disabilities Act. 

Confiiaion. '.tveriappii^ OSHA standards would result in confusion. OSHA has already issued 
standards for many hazards, is in the process of promulgating these standards for general 
industry, and is contemplating additional standa^ for the construction and maritime industries. 
“(Tlhe employer’s hazard-specific obligations would continue to be governed by [existing] . . . 
standards]:]'’ in .tdditkm, the employer would have to comply with relevant new standards. 
Multiple borers of lequirements would increase the costs of and confusion regarding compliance 
with the relator/ structure. For example, fius proposal would "tequitfe] employers to develop 
and keep... such records as ate essential to ensure the effectiveness of fire S&HP.” To what 
extent would compliance with the new lecoidkeeping and reporting requiiements OSHA recently 
proposed satisfy the recordkeeping requirements under these proposed standards? Who 
determines adiat records ere "essaitial to ensure the effectiveness of the S&HP]?]” What factors 
would be coosidGied in making that determination? 

While SHRM app re ci ates the Agency's efforts to draft flexible standards atxl recognizes the 
necessily of such flexibiUty. it is hnponant dm clear guidelines and definitions am provided to 
assist enqrloyers in detemuning whether they ate in compliance with relevant laws. 

Administra tive Burden. SHRM strongly encourages all employers to have a written workplace 
health and safirty policy. However, in drafting requirements finr these SAHP, the Agency rimuld 
be careful to ensure that the new requiiements do not simply add to the employers’ 
administrative burden by over-«nphasiang documentation requiiements and doing nothing to 
ensure that SftHP are actually being impientented. For example, would the reduction in injury 
rotes be a better measure of a S&HP’s ^ectiveness than the number of training sessions held or 
paperwork requirements satisfied? 
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The Agency's inxotchhtrelMi been inoonisieaL lnthe"ic cni#ff|i i w ^ eectionttt 
acfcnowleilied due eonoem by n^Hiriai that "(e)edi eoveicd cnplaywihiMiU bav« a weridile 
SAHP that ieefiedive in pfnclwa,iciBdeeee(lww the imgiaaiaMor bisk on paper.'* However, 
in die “acapa and appUcalian'* Hcdon. h exenplt “efiective ahemalive S*HP . . . aa tong Of that 
alienadwpragnmiDCliidffaUdwdanMnlf iisiBd” under the ’1iaaieoliii(difln’’aeeiian. (Heme 
Iftdtwhip ni fwptftytft ^iwff4 wtwff**”* 

ccnliDl.tiainun.reeoidheqdnn‘1ai nr ici r ■ »> **. eyminevaloationanl if appropri a i e . the 
aMignmeaeofrenioosibmtteafcrMuhi nmdnyervwkeiiee.) TheexeavlianprovManif 
probleniatiemaeveialwaye. Fhei, it daea not define the tarn ‘^eflaelive’’. SeMnd.itiaaeif> 
coanadkloiy: the proviaion would —tadlwaehnSftHPttiat are nflfcafceydhyderfwdr 
alflbeinrfce l an m lir ef n t r a dandbraaMdhienederdb. lnc«enBe.thereawnoexemptione. 
Employm’ S*H pmgtame mart eaael the flandwdt ac defined by OSHA rasardleee of whadwr 
dwy have leaolled in incideHl lata aBKk lower dian d* naeienal late fin the particular indnmiea. 

The prapoied ftandarte ahoubl aiMe that letndlete of how dM SAHF may look on paper, if it if 
cfiaciivo in prtKtiee, eaaployaa wfil not be died fin fidhac to comply whb idevani OSHA 
requiiaoMou. lnadditioo,dKtiindartbrtMddpRiwidedwiempliqwcntoaethigoodfiadiat 
the time of a violaiian will only be lequiNd to abde the viobdiem but not be Nbiael to a fine. 

Overall. SHRM atreei with die Apeocy daU betfa employc v and em ploye ei dbould play a larger 
roleinpeoniotintardeand healdiy wwfcplacr, H owever. SHRM rtunUblaiewppini die 
ptopoeedmmdiMt until we have mi eppiifdiy to review the ectudlMSMOfie. Weleokfinwwd 
to woikint with the Anency ae it coaahiuee 10 devdopiiefine and fiaalis them draft SRHR 


If you have any quealioni leiardmt SHRM’a cennnenm. pkax caU me m (703) S4S-3440. exL 
3610. 


Smeareiy. 




HienC. DueofTian 
CoagmiiQail Afbin 
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A MESSAGE FROM THE PRESIDENT 


ACMk ® 

January, 1993 

E^. Harris 

Dear Member: 

Sometimes members ask me what they ^t for their dues dollars. Well, the checklist 
you’re receiving with this issue of the ADA News is an outstanding example of the 
value of ADA membership. It’s exactly the type of hands-on resource that members 
are telling us they need — ^and it’s available only to you, the ADA member. 

The checklist is a major achievement in the Association’s ongoing efforts to help 
you cope with OSHA. It represents a substantial cooperative effort of several ADA 
agencies, a panel of dentists, and OSHA officials in meetings over a period of 
many months. 

We are pleased to provide the checklist to you as an exclusive benefit of ADA 
membership. Non-members will be unable to obtain this checklist at any price. I 
would like to personally thank the Association’s legal division, Washington office 
and the Council on Dental Practice for their work on this project. 

The ADA continues to be committed to challenging areas of the OSHA standards 
that we believe are not justified by science and do not promote employee safety 
and health. However, we are also committed to helping you comply with the law 
until we can change it — and helping you avoid OSHA citations and penalties. 

We certainly appreciate OSHA’s willingness to work with us to achieve this objec- 
tive. As noted in the acconmanying letter from Dorothy Strunk, Acting OSHA 
Administrator, “ The use of this checklist will assist dentists to comply with the 
basic requirements of the bloodbome pathogens standard, hazard communications 
standard and general safety standards covei^ by the checklist.” 

I encourage you to use this checklist to review your office’s compliance with the 
standards. 1 recommend that you use the checklist to conduct a mock inspection of 
your office. It should help you to have a better understanding of what OSHA 
expects you to do and how you can comply. 

As a member, you are receiving this material at no chaige. I trust that you will find 
this membership benefit helpful. The benefits to you in your day-to-day practice 
will more than justify the effort the Association has undertaken on your behalf. 

Together, we £an make a difference. 

Professionally, 

Jack Harris 
President 
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U.S. Dapartmant oi Labor Assistant Seaetary tor 

OccupationaJ Sal^ and Heath 
Vttoshingion, O.C 20210 


Dr. William £. Allen 
Executive Director 
American Dental Association 
211 East Chicago Avenue 
Chicago, Illinois 60611 

Dear Dr. Allen: 

This is in response to the American Dental Association's request 
that the Occupational Safety and Health Administration (OSHA) 
review a checklist developed by the Association to help dentists 
comply with OSHA standards. OSHA has conducted a general review 
of the checklist you submitted and has provided comments. We are 
pleased that our comments have been incorporated in the final 
version of the checklist. 

Our comments were limited to the standards covered in the 
checklist and do not address other standards which apply to 
dental offices. The checklist cannot substitute for the standard 
itself, for it is the standard that is the legal requirement to 
which an employer will be held. The final determination of 
coB^liance can only be made by a compliance officer who can take 
into account the particular factors pertaining to potential 
hazards at a given worksite. 

That having been said, OSHA agrees that the use of this checklist 
will assist dentists to comply with the basic requirements of the 
Bloodborne Pathogens Standard, Hazard Communication Standard and 
the "general safety" standards covered by the checklist. 

I hope this information helps you in your worthy effort to assist 
your members in dealing with what is for many of them a new 
experience. We encourage your efforts and hope that this 
undertaking will be successful, both in assisting your m^ibers to 
come into coi[q>liance with OSHA standards and in assuaging to some 
degree the level of anxiety that has been created by OSHA's 
increased attention to the dental office workplace. 


Acting Assistant Secretary 
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Thi8 checklist is designed to help dentists comply with 06HA standards by iniMiniiig them about Uie 
basic requirements of OSHA's Bloodbome Pathogens Standard, Hasaid Comnuinicatioo Stwidard and 
certain other General Safety Standards. The riiecklist does not cover all of OSHA's many standards, only 
those whid) OSHA has died most often in dmtal oCBees in the past An OSHA inspection will alwajn be 
based on the spedfic conditions that exist in a particular wmlqdaoe. It is not poasi^, ther^we, to guar- 
antee in an inspectiim that an OSHA inapector will not identify a vidation of a standard that is not cov- 
ered by this ch^klist. The diecklist is not intended to replace (^HA standards or to establish a standard 
of care or industry custom and practice. The information cmitained in the duAliiu. should not be ccm- 
strued as legal advice or substituted for the advice o( tiie dentist's own legal counsel. D^rtists should 
always consult their personal attorneys for answers to their q)ediic l^al questions. 
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GENERAL INFORMATION 

Appointment of one person to be the office compliance manager is recommended, but not 
required. It is also recommended that emergency telephone numbers (e.g., fire, police, medical) 
be posted where they can readily be found. 

All employers: 

□ OSHA Poster (Form 2203) is displayed in a conspicuous place 

IBmployers wHth *1 *t or more employees only: 

O An individual record is made of each recordable occupational u^ury or iII i m bb s using C^HA 
Form 101, or an equivalent. A “recordable o<^upationa] ipjury** is an iiyury that involves a 
fatality, lost workdays, a job change or medical t^atment, other than first aid 
O A runnii^ log and summary is kept of all recordable occupational ii\juries and for 

each calendar year using OSHA Form 200, or an equivalent 
O Once a year, between February 1 and March 1, the summary (Form 200) for Hie {ueidois 
year is posted in a conspicuous place 
O Forms 101 and 200 are kept for 5 years 



-I 

□ a 


BLOODBORNE 
PATHOGENS STANDARD 

Exposure Control Plan 


written Exposure Control Plan is on file and is accessible to employees 


The written Exposure Control Plan includes the following elements: 

O Exposure determination 

O Methods and schedule for implementing the diflerent sections of the standard 
O Justification for recapping needies (if applicable) 

O Office policy on hepatitis B vaccination 
O Protocol for post-exposure evaluation and follow-up 
O Procedure for evaluating circumstances surrounding an exposure incident 
O Labels and color-coding used to communicate biohazards to employees 
O When and how employees are trained 

O How medical and training records are maintained and who is allowed to have 
access to them 


□ The written Exposure Control Plan is reviewed and updated at least annually, or 

whenever changes are made in tasks or procedures that affect occupational exposure 


1 
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Exposure Determinstlon 


The exposure determination identifies employees who are covered by the standard and includes: 


□ A list of job classifications in which all employees in those job classifications have 
occupational exposure (e.g., dental hygienist, dental assistant) 

□ A list of job classifications in which some employees in those job classifications have 
occupational exposure. This list must also include a list of the tasks or procedures that give 
rise to the exposure (e.g., one of the receptionists cleans the operatory between patients) 



■Vlettiods of Complisnce 


Employees use universal precautions to prevent contact from blood and 
other potentially infectious materiais (OPIM) involved in care of all patients 


NOTE: OSHA defines OPIM to include saliva in dental proeedures 


The following engineering and work practice controls have been implemented: 

□ Employees wash hands immediately, or as soon as feasible, after removing gloves or other 
personal protective equipment (PPE) 

□ Employees wash hands and skin and flush mu<»us membranes immediately, or as soon as 
feasible, after contact with blood or OPIM 

□ Employees do not bend, recap or remove contaminated needles or other contaminated sharps 
unless recapping, etc. is required by the procedure fit no alternative is available 

(.e.g., administering incremental doses of anesthesia to the same patient) 

igipj The justification for recapping (i.e., required by the procedure or no alternative available) is 
stated in the Exposure Control Plan 

□ If recapping is permitted, it is done using a mechanical device or one-handed scoop technique 

□ Shearing or breaking of contaminated needles is never permitted 

□ Reusable contaminated sharps (e.g.. sharp instruments) are placed in leakproof, puncture 
resistant containers while they are waiting to be processed; the containers are labeled with the 

* biohazard label or color-coded red 

□ Employees do not reach by hand into containers of reusable contaminated sharps 

□ Employees do not eat, drink, smcdEO, apply lip balm or makeup or handle contact lenses where 
occupational exposure is likely to occur, for example, in the operatmy, lab or sterilization area 
or u^ere Emulated Waste is stored 


2 
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□ Food and drink are stored separately from m^derials contaminated with blood or OPIM 

□ Procedures are performed in a manner to minimize splashing or spraying, 
consistent with patient care considerations 

□ Equipment is decontaminated to the extent feasible before servicing or shipping 

□ Equipment that cannot be completely decontaminated before servicing or shipping is labeled 
with a biohazard label that states what parts of the equipment are still contaminated 

The employer ensures that employees use appropriate personal 
♦ protective equipment (PPE) 

□ PPE is provided, repaired, cleaned, replaced dnd disposed of at no cost to employees 

□ Employees use PPE whenever contact between blood or OPIM and skin, mucous membranes, 
street clothes or undergarments is reasonably anticipated 

□ Gowns, aprons, shirts or other garments used as PPE cover the parts of the body that can 
reasonably be anticipated to become contaminated during a particular dental procedure 

□ The fabric selected for PPE prevents blood or OPIM from passing through to the underlying 
garments or skin under normal conditions of use 

NOTE: OSHA has stated that cotton, cotton-poly clinic jackets or lab coats are usually 

satisfactory barriers for routine dental procedures. An ordinary shirt or blouse may also be 

appropriate, depending on the task and degree of exposure anticipated 

□ Garments are changed immediately or as soon as feasible after they are penetrated by blood or 
OPIM 

□ Masks and protective eyewear (such as goggles or glasses with solid side-shields) are worn 
whenever eye, nose or mouth contamination with blood or saliva can reasonably be anticipated; a 
chin-length face shield may be worn in place of mask and protective eyewear 

□ Gloves are worn durir^ dental procedures whenever hand contact with blood or saliva is reasonably 
anticipated and when hemdling instruments, materials and surfaces that are contaminated 

□ Employees are provided with gloves in appropriate sizes 

□ Employees who are allergic to gloves normally provided are provided with hypoallergenic 
gloves, glove liners, powderless gloves or similar alternatives 

□ Disposable gloves are changed and discarded as soon as practical when they become contami- 
nated (e.g., between patients) or as soon as feasible if they become tom or punctured 


3 
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□ Utility gloves may be reused, but Uiey are discarded when ^ey become tom or otherwise 
ineffective as a barrier 

□ If employees are expected to administer CPR as part of their job duties, resuscitation bags, 
pocket masks or other ventilation devi^ are provided 

□ PPB is removed before employees leave liie work area (i.e., the dental office, wilii the exception 
of eating areas) 

□ After it is removed, PPE is put in a designated area or container for storage, washing, 
decontamination or disposal 

□ ‘^ntaminated laundry^ (laundry soiled with blood or OPIM or that may contain sharps) is 
placed and transported in a bag or container with the biohazard label or color-coded red 

□ Contaminated laundry is handled as little as possible; it is not sorted or rinsed where it is used 

□ The employer ig responsible for laundering oontaminated laundry using a method such as: 

O Outside laundry service 
O Washing machine and dryer on site 
O Employer takes home (unincorporated dentist only) 

□ Employees wear gloves (and gown if needed) to handle contaminated laundry 

^ The office is maintained in a clean and sanitary condition 

□ There is a written schedule for cleaning and decontaminating the different areas of the offke 

□ All equipment, environmental and working surfaces are decontaminated after contact with 
blood or OPIM 

Contaminated woriung surfaces are decontaminated adth an appn^riate disinfectant: 

O Between patients 

O Immediately or as soon as feasMe when overtly contaminated 
O After any s^l of blood or OPIM 

O At the end of the workday H they may have become contaminated since the last cleaning 

MOTE: The particttlar disinfectant used depends on tfie circu m Bta nc es in whidt the honseke^wng 
task occurs, but in most drcumstances OSHA would condder an EPA-r^uIated didnfectant that is 
tuberculocidal following the manufecturer's instructions to be appropriate 

If they are used, protective coverings (sudi as plastic wrap) are replaced whenever visibly 
soiled and at the end of the workday 

□ Bins, pails, cans and other receptacles that are likely to becmne contaminated are inspected 
and deornitaminatod on a r^ular basis or as soon as feasible adien visibly cimtaminated 


4 
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□ Broken, contaminated glassware is picked up with a mechanical device (e.g., brush and dust 
pan or forceps), never by hand 

□ The following items are treated as Regulated Waste; 

O Contaminated disposable sharps (including exposed ends of dental wires) 

O Unfixed tissue, including teeth 
O Liquid blood or OPIM 

O Items so saturated with blood or OPIM that they would release blood or OPIM In liquid or 
semiliquid form if compressed 

O Items caked with blood or OPIM that would release blood or OPIM if handled 

□ Contaminated disposable sharps are placed immediately, or as soon as feasible, in containers 
that are leakproof on the sides and bottom, puncture resistant, closable and labeled with the 
biohazard label or color-coded red 


□ Containers for disposable sharps are located as close as feasible to the immediate area 
where the sharps are used 

□ Sharps containers are inspected on a regular basis to make sure they do not become overfilled 

□ Sharps containers are kept upright while in use 

□ Sharps containers are closed before they are moved 

□ Other Regulated Waste is placed in containers that are leakproof, closable and labeled with 
the biohazard label or color>coded red 


□ 

□ 


Containers of other Regulated Waste are closed before they are moved 
Regulated Waste is disposed of according to state and local law 

4 


□ 


Hopstitia B Vaocination 


Hepatitis B vaccination is made available to all employees with occupational 
exposure at no cost to the employee 


^ Qi 


□ Vaccination is made available (i.e., first dose administered) within 10 working days of an 
employee’s assignment to a job involving oonipational exposure 


□ Employees are given training about hepatitis B vaccination before the vaccine is offered 
to them (see # 7 IVaiiiiiig below) 

□ Vaccination is provided aa»rding to U.S. Public Health Service (PHS) recommendations 


NOTE: raS does not presently recommeiwi routine post-vaccination testing or boosters 


5 
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□ An employee who declines to be vaccinated must sign an “informed declination” fmm, using 
the exact language provided in the standard 

□ The health care professional who administers the vaccine is given a copy of OSHA’s Bloodbome 
Patiiogens Standard; multiple o^es need not be given to same health care professional 

□ A written opinion is obtained from the health care professional statii^' whetiier hepatitis B 
vaodne was indicated for the mnplo^ and whether it was administered 

□ The health care professional’s written opinion is kept in the employee’s medical record, and a 
copy is given to the emplo 3 ree within 15 days of the evaluation 


□ 

□ 


9 Po» t -Expo3tiro Evaluaction and Fdllow-up 

Employees who have an exposure incident are provided with post-exposure evaluation and 
follow-up at no cost to the employee 

Employees are required to report exposure inddmits (e.g., needlesticks) immediately 
The following steps are taken as soon as an mcposure incident is reported: 


1 . A written report is {spared, stating when, what and how die incident occurred, and identi- 
fying the source patient, if possiUe; the incident report notes if die source patient is unknown 
or if it would be a violatam state ot local law to disclose the source patient’s identity 

2 « The source patient fo asked to consent to testing unless his or her H1V/H6V status is 
already known; the incident report notes if the 80 un» patient refuses to be tested 

3. Information about die source padrat’s HIV/HBV status is made available to the exposed 
employee if the source padmit consents to disclosure or if state law permits disclosure 
wi^out the source patienfis cooaent 

4. The exposed employee is warned about further unauthorized disclosure of information 
about the source patiept’s HIV/HBV status 

5* The employee is offered any medically indicated prophylaxis (as recommended by the 
Public Health Service), plus counseling and evaluation of any reported illnesses 
The employee’s blood is collected^ soon as feasible for baseline testing (with die 
employee’s consent) / 

7 . If the employee consents to have blood collected, but not tested, the blood is kept for 90 

days after the exposure indent to allow the employee to change his or her mind 

8 « The health care professional who performs the post-exposure evaluaticm and follow-up is 
given copies of: 

•OSHA’s Bloodbome Pathogens Standard 

•the incident report 

• relevant sections of the employee’s medical record 

•the source patiends tert leadts, if the souice patioit conamts or consent is not required law 

Multiple copies <^the standard need not be given to the same health care professional 

9. A written opinion is obtained fimn the health care professional stating that the employee 
was informed of the results of the evaluation and told about any medical conditions that 
require further evaluation ftr treatmmit 

10 . The opinion is kept in the employee’s medical record, and a copy is given to the employee 
within 15 ds^ of the evaluatkm 


6 
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IVIedicsl Records ^ Q[ 

□ A medical record is maintained for each employee with occupational exposure 1^ 


NOTE: The medical record may be maintained in the dental office or the dentist may arrange 
with the employee’s health care professional to maintain tiie record, as long as the arrangement 
requires the health care professional to keep the record confidential and retain it for the length of 
employment plus 30 years 


□ 


□ 

□ 

□ 

□ 

□ 


The medical record contains the employee’s name, social security number, hepatitis B 
vaccination status and any of the following which may appjy: 

O Form refusing vaccination 
O Exposure incident report 

O Form refusing post-exposure evaluation and follow-up (not required, but highly recommendecfi 
O Any written opinions of health care professionals 

Procedures have been adopted to ensure the confidentiality of employee medical records 

Employees are entitled to a copy of their medical record upon request 

OSHA will be given access to the employee’s medical record upon presentation by the inspector 
of an official access order 

Employee medical records are kept for the length of employment plus 30 years 

If this practice is sold, medical records will be transferred to the new owner; if the practice is 
closed, medical records will be offered to NIOSH (contact OSHA for the address and phone number) 


□ 

□ 

□ 


T Trsining 

Employees with occupational exposure participate in a training program during work hours 
and at no cost to the employee 

TVaining is provided before the employee begins work that involves occupational exposure and 
at least annually^ or as often as changes in the job require 

The trainer is someone who is familiar with the standard as it relates to the dental office 
IVaining covers the following subjects: 

O Explanation of the Bloodbome Pathogens Standard and where a copy is kept in the office 
O General Information about the epidemiology and symptoms of 
bloodbome diseases 

O Modes of transmission of bloodbome pathogens 

O Explanation of the Exposure Control Plan and how employees can obtain a copy 
O How to recognize tasks involving occupational exposure 

O Use and limits of.engineering controls, work practice controls and personal protective equipment 
(PPE) 
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O Where PPE is located and how to use, remove, hande, decontaminate and dispose of K 
O How to select appropriate PPE 

O Effectiveness, safety, benefits and method of administering hepatitis B vaccine and that the 
vaccine will be prmhded free of charge 
O What to do if th^ is an emergency spin of blood or OPIM 
O What to do if an exposure incident occurs 

O Post-exposure evaluation and follow-up that wHt be made avaHable to 
emptoyees after an exposure incident 

O The system of labets or color-ooding used to warn emptoyees against biohazards 
O An opportunity for interactive questions and answers 

□ A record is made of all training sessions, including Uie date, contents, name and qualifications 
of trainer, and names and job title of emplc^ees who attended 

□ Training records are kept for 3 years from Uie date of training (a duplicate may be placed, if 
desired, in the employee’s personnel record) 

□ Employees are entitled to a copy of their training records upon request 


C HAZARD a ^ 

COMMUNICATION 
STANDARD ^ 


□ 


Hazafxl Communication Program 


A written Hazard Communication Program is on file and is made available to employees 
on request. The written Ifezard Communication Program: 

O Lists all hazardous chemicals krx>wn to be present in the office 

O Describes the labeling system used in the office to warn employees against chemical hazards 
O Describes the procedures for obtaining Material Safety Data Sheets (MSDSs) arKi making 
them available to employees (e.g., MSDSs are kept in a notebook in the front office) 

O Describes the manner in which employees are provided information and training 


NOTE: Consumer products (i.e., prodncte emidi^ees use in the same manner and frequent as 
they would at home) or drugs in solid, final form do not need to be included in the Pit^ram 


List of Hazardous Ohomioals 


□ A list has been prepared of all hazardous chemicals known to be present in liie office 

□ Hazardous chemicals on the list are cross-referenced to MSDSs by name or other method 


8 
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Labeling 

The fallowing products are exempt from OSHA labeling requirements, but must be included in 
the rest of the Program (i.e., list as hazard chemical, obtain MSDS and include in training) 

O Drugs and devices subject to FDA labeling requirements 
O Consumer products (e.g., household cleaners) subject to Consumer Product Safety 
Commission labeling requirements 

O Pesticides and disinfectants subject to EPA labeling requirements 

□ Labels on all incoming containers of products that are xudi exempt from OSHA labeling 
requirements include the manufacturer's name and address, the identity of the hazardous 
chemical(s) and appropriate hazard warnings 

□ If the label on an incoming container is missiqg or defaced, a copy of the missii^defaced label 
has been requested from the manufacturer in writing, and a copy of the request is kept on file 

□ If a hazardous chemical is transferred from the manufacturer’s container to a secondary 
container, the secondary container is labeled by the employer with the identity of the 
hazardous chemical(s) and appropriate hazard warnings 

□ No label is required on hazardous chemicals transferred to a secondary container for the 
immediate use during the workday of the employee who makes the transfer 

iyiSD3» 



An MSDS is on file for each hazardous chemical known to be present in the office 

□ Any missing MSDS has been requested in writing from the manufacturer or supplier and a 
ccq>y of the request is kept on file 

MSDSs are readily accessible to all employees 


□ 


□ 


I# TRAINING 

IVaining is provided at the time of initial assignment or whenever changes in tasks or 
procedures occur or new hazards are added that increase employee exposure 

Employees are provided with information and training on hazardous chemicals in their work 
area. Information and training covers the following subjects: 

O Explanatbn of Hazard Communication Standard 

O How the office's Hazard Communication Program will be made available to employees 
O Operations in the employee's work area involving hazardous chemicals 
O How to detect the presence or release of hazardous chemicals In the work area (e.g., odor) 
O Physical and health hazards of chemicals in the work area 

O How employees can protect themselves against these hazards, using engineering and work 
practice controls, emergency procedures and personal protective equipment 
O How to use an MSDS and where they are kept in the office 


9 
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O Labeling system used in the office to warn employees against hazardous chemicals 

A written record of all training sessions (who, what, when and where) is re<x)mmended, 
but not required 


D GENERAL SAFETY a r, 
STANDARDS 


1 


Access to Employee Exposure 
end Medicsl Records 


□ Employees are told about the OSHA standard (§1910.20) that gives them the right of access to 
their medical and exposure records (contact OSHA for a copy of this standard and an 
explanatory booklet) 

□ A copy of §1910.20 is kept in the office and made available to employees upon request 

□ Employees are given a copy of their records upon request 

□ OSHA is given access to employee medical records upon presentation of a written access order 



Means of Egress 


❖ EMERGENCV ACTION PLAN 


□ An Emergency Action Plan is developed and reviewed with employees initially, when employee 
duties under the Plan change and whenever the Plan changes 


The Emergency Action Plan describes the following procedures used to protect employees in 
case of fire or other emergency: 

5 Alarm system 

O Escape procedures and routes 

! } Procedures to account for all employees when evacuation is complete 
O Rescue and medical duties ot employees who perform them 
O How to report fires and other emergencies 
> ) Who to contact lor more information 

□ Any employees who are expected to assist in evacuation are trained in their duties 


A written record of all training and review sessions is recommended, but not required 


Employers with 11 or more emplo y ees only: 

A written Emergency Action Plan is on fUe and made available to employees 
Employers u^^uw than II anphyees may use moral Plan, Imt a written Plan is h^tly recommended 


10 
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♦ EXITS 

□ Exits are unobstructed 

□ No lock is installed that would prevent free escape from the building 

□ Exits are mariced with a readily visible exit sign 

□ Exit signs disiday the word “EXIT in lettering at least 6 indies high and 34 inch wide x' 

□ Exit signs are illuminated by a reliable light source 

□ Directions to exits are maiked, if the direction is not readily apparent 

❖ FIRE PREVENTION PLAN 

□ A Fire Prevention Plan is developed and reviewed with employees upon initial assignment 

□ The Fire Prevention Plan covers the following subjects: 

O List of mayor workplace fire hazards end how to prevent them 
O Who in the office is responsible for fire prevention 

□ Employees are trained in any fire hazards to which they are exposed 

A uiriuen record of all training and review sessions is recommended, but not required 

IbJI Every automatic sprinkler system, fire detection and alarm system or fire door is in proper 
operating condition 


■mialaymra wltla ^ t or moro o m plo y oo o only: 

A written Fire Prevention Plan is on file and made available to employees 
Employae with ^uier than U employees misuse an oral Pbin, but a writtm Pirn is highly recommended 



Fire Protection 


If fire extinguishers are provided, they are: 

O Mounted in readily accessible locations 
O Maintained (fully charged) and operational at ail times 

O Inspected visually once a month and given an annual maintenance check (a record is kept 
of annual inspectiotis) 

O Employees who are expected to use fire extinguishers are trained in their use 
A written record of all training sessions is recommended, but not required 
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4 


Compressed Gases 


□ 

□ 


□ 

□ 


A visual inspection of compressed gas cylinders for obvious defects is conducted periodically 

Compressed gas cylinders are secured to prevent them from being knocked over (e.g., chained 
or in a holder). Compressed gas cylinders are stored: 

O Away from radiators and other sources of heat 

O In areas where they will not be damaged by passing or falling objecfs or subject to 
tampering by unauthorized persons 

Valves are closed on empty cylinders 

Valve protection caps are placed on cylinders when the cyUnders arc not in use or connected for vise 


Medicsl Services end First Aid 

□ If there are no hospitals or other medical services in near proximity to the office, at least one 
trained first aider is available to render first aid to employees 

□ K there are no hospitals or other medical services in near proximity to the office, first aid sup- 
plies needed to treat employees have been approved by a physician and are readily available 

□ If employees may be exposed to injurious, corrosive chemicals, an eyewash station is provided 
in the work area for immediate emergency use 


Machinery and Machine Guarding 

□ Machines that expose employees to rotating parts, nip points, flying chips, sparks or other 
hazards are adequately guarded 

□ Employees use protective eyev^eeu" as needed to guard against flying objects 


□ 

□ 

□ 


□ 


□ 


r Electricai 

Electrical outlets and appliances are properly grounded 
Extension cords have a grounding conductor 

Exposed wiring and cords with frayed or deteriorated insulation are repaired or replaced 
promptly 

All electrical enclosures, such as switches, receptacles, junction boxes, etc., are 
provided with tight-fitting covers or plates 

Receptacles installed in a wet or damp location are suitable for the location or 
otherwise protected 
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SUMMARY OF THE ASSOCIATED GENERAL CONTRACTORS 
STATEMENT FOR THE RECORD ON 

OSHA'S PROPOSED WRITTEN SAFETY AND HEALTH PROGRAM STANDARD 

The Associated General Contractors of America (AGC) is a national trade association 
representing more than 32,500 firms, including 8,000 of America's leading general contracting 
firms. AGC supports the concept of requiring a written safety and health program, as long as 
the program is simple, flexible, and improves workplace safety and health. 

AGC supports using written safety and health programs as a central part of any program 
to prevent injuries and illnesses in the workplace. Since the written safety and health program 
standard was proposed, AGC has been working with OSHA to develop a standard that would 
improve safety and health without imposing more paperwork requirements on contractors. AGC 
wants to build on the successful written safety and health programs being used throughout the 
construction industry. To that end, AGC, along with several other construction trade 
associations, have proposed a draft written safety and health program. On October 16, 1996, 
AGC, along with six other construction industry trade associations, presented to OSHA a draft 
written safety and health program standard that all of the groups support as the best means for 
improving workplace safety and health. AGC, along with the rest of these groups, supports a 
written safety and health program standard, provided the standard is simple, flexible, and 
improves workplace safety and health. Unfortunately, it appears that OSHA is moving in a 
different direction than the proposal put forward by the construction industry. 

Instead of a simple, flexible standard, OSHA is moving in the direction of a detailed, 
descriptive plan that attempts to dietate specific instractions as to carrying out a written safety 
and health program. The 3/14/97 Advisory Committee on Construction Safety and Health 
(ACCSH) written safety and health program draft outline for the constmction industry contains 
35 separate requirements for contractors. A document with 35 separate requirements is neither 
flexible nor simple. In addition, there are at least six new definitions contained in the draft which 
are inconsistent with or amending the Occupational Safety and Health Act. Also, earlier drafts of 
the written safety and health program standard would have "grandfathered" all existing safety 
and health programs already in use. OSHA has backed off this position. OSHA is also 
attempting through this proposed standard to make general contractors responsible for the safety 
and health of a subcontractor’s employees on a worksite. Finally, OSHA will not commit to 
issuing a separate written safety and health program standard for the construction industry , even 
though OSHA has already recognized that construction is different fi-om general industry. 

AGC ■'Atnmmds Chairman Talent for holding this important hearing, and looks forward 
to working with him to ensure that any written safety and health program standard addresses the 
concerns of the construction industry. 
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THE ASSOCIATED GENERAL CONTRACTORS OF AMERICA 
STATEMENT FOR THE RECORD 

ON OSHA'S PROPOSED WRITTEN SAFETY AND HEALTH PROGRAM STANDARD 
I. Introduction 

The Associated General Contractors of America (AGC) is a national trade association 
representing more than 32,500 firms, including 8,000 of America's leading general contracting 
firms. They are engaged in the construction of the nation's commercial buildings, shopping 
centers, factories, warehouses, highways, bridges, turmels, airports, water works facilities, waste 
treatment fiicilities, dams, water conservation protects, defense fecilities, multi-family housing 
projects and site preparation/utilities installation for housing developments. AGC has cormnitted 
significant resources to expanding safety and health education and training programs, including 
those sponsored in cooperation with OSHA. AGC is continuously developing new safety 
programs, products and services to advance construction industry safety and health. 

AGC supports using written safety and health programs as a central part of any program 
to prevent injuries and illnesses in the worlqjlace. As part of the statement for the record, AGC is 
attaching a copy of the association's model safety and health program. This document is the 
building block for safety and health programs in the construction industry. 

H. History of AGC involvement with the written safety and health program draft 

Since the written safety and health program standard was proposed, AGC has been 
working with OSHA to develop a standard that would improve safety and health without 
imposing more ptqrerwork requirements on contractors. AGC wants to build on the successful 
written ^etya^ health programs already being used throughout the construction industry. As 
a result of OSHA’s request for stakeholder involvement, AGC, along with several other 
construction trade associations, have proposed a draft written safety and health program. On 
October 16, 1996, AGC, along with six oflier construction industry trade associations, submitted 
to OSHA a draft written safety and health program standard that all of the gtoiqrs support as the 

best means of hn{HOving woriqrlace safisty and health. A copy of the construction industry draft 
safety and healfti {nogram stai^aid, along with a letter signed by AGC and the other six 
construction industry trade associations is attached to diis statement AGC, along with the rest of 
these groups, supports a written safety and health program standard, provided the standard is 
simple, flexible, and improves workplace safety and health. Unfortunately, it appears that 
OSHA is moving in a different direction than the proposal put forward by the construction 
industry. 

Instead of a simirie, flexilde standards, OSHA is moving in the direction of a detailed, 
descriptive plan ftiat attenqits to dictate specific instructions on how to carry out a written safety 
and healdi program. On Ai^ust 8, 1996, the ACCSH issued a draft summary of a written safety 
and health program. On March 14, 1997, ACCSH issued a follow-up draft summary. Both 
contain a multitude of requirements that must be met in order for a contractor to comply with the 
draft written safety and h^di program standard. 
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III. Problems with the written safety and health program draft 

Among the problems AGC has with the draft written safety and health program standard 
are: 

A. New definitions; Using the 3/14/97 ACCSH draft, there are six new definitions 

contained in this document, including: 

1 . Authorized person - a person approved or assigned by the employer to perform a 
specific type of duty or duties or to be at a specific location or locations at the 
jobsite. 

2. Qualified - one, who by possession of a recognized degree, certificate, or 
professional standing, or who by extensive knowledge, training, and experience, 
has successfully demonstrated his ability to solve or resolve problems relating to 
the subject matter, the work, or the project. 

3. Employer - contractor or subcontractor within the meaning of the Act and of this 
part. 

4. Employee - every laborer or mechanic under the Act, regardless of the contractual 
relationship which may be alleged to exist between the laborer and mechanic and 
the contractor or subcontractor who engaged him. 

5. Suitable - which fits, and has the qualities or qualifications to meet a given 
purpose, occasion, condition, function, or circumstance. 

6. Hazard analysis - the method to identify and evaluate work processes and 
associated hazards including the elimination, prevention or control of the hazard. 

B. Mandates instead of flexibility; The 3/14/97 ACCSH written safety and health program 

draft outline for the construction industry contains 35 separate requirements for 

contractors. A document with 35 separate requirements is neither flexible nor simple. 

The requirements of this draft for contractors include: 

1 . Develop, implement, and maintain a written safety and health program that 
includes safe work procedures that apply to conditions, operations, tasks, or 
processes that their employees perform during constraction work. 

2. Develop and implement specific stifety and health plan and procedures as part of 
the program, for particular aspects of their work, conditions, operations, tasks or 
processes not covered by the program, where hazards and work are provided for 
in the program, a jobsite plan is not required. 



151 


3. Conduct fiequmt and regular inspections oftbeir work area to monitor the 
efifectiveness and implementation of the safety and healdi program. 

4. Assign and describe the duties of individuals responsible for effectiveness and 
implementation of the program. 

5. Identify the individual(s) responsible for conducting job site inspections and 
require that the work be stopped in the event of an imminent da^er. 

6. Designate at least one competent person who has received documented safety and 
health training appropriate to the work being performed and who has the autimrity 
and the reqxmsibility to take (sompt corrective measures, is knowledgeable of die 
employer's program and applicable standards, and is ctqiable of identifying 
existing and predicable hazards. 

7. Establish and follow {nocedures for coordinating their safety and health activities 
with other affected employers at the site. 

8. Notify affected contractors and employees of high hazard operations and the 
precautions to be taken prior to the start of the operation. 

9. Make the safety and health program and plan available to affected employees. 

10. Require and provide for the director or anonymous reporting of unsafe conditions, 
utmfe acts, and non-conformance with the program. 

11. Identify phases, activities, and operations requiring the services of a licensed 
professional engineeT wherever provided in this program. 

Each contractor shall establish and implement procedures for the following elements to be 
included in the contractor's written safety and health prrrgram - 

12. Frequency and scope ofinqrections during their phase of work. 

1 3 . Hazard control method(s) such as engineering controls, administrative controls, 
safe woric procedures and personal protective equipment 

14. Repotting of injuries, illnesses, and other safety and health incidents. 

1 5. Conducting incident investigation and implementing corrective action to prevent 
recurrence. 

1 6. Job site and activity hazard analysis. 
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1 7. Emergency response plans. 

1 8. Methods and fiequency of program evaluation to verify program implementation 
and identify areas for improvements. 

19. The employer's and the employee's role, responsibility and accountability for 
following their employer’s safety and health program. 

Employee Participation: Each contractor shall provide the opportunity for employee 
involvement in - 

20. The implementation, maintenance, and review of the safety and health program. 

2 1 . Identification and correction of hazardous conditions. 

22. Safety and health training and evaluation of training effectiveness. 

23 . Review of project fatality, injury, illness and exposure records while protecting 
individual confidentiality and privacy. 

Training: Each contractor shall -- 

24. Establish procedures for identifying and providing training required for a 
particular job 

25. Not direct or allow employees to perform work unless they have received training 
in the avoidance of hazards associated with the work or where uncontrolled 
hazards exists. 

26. Permit only those employees qualified by training or experience to operate 
equipment and machinery. 

27. Language describing general training to be submitted for review fiom the 
"training work group." 

28. Training shall be documented. 

29. Where employee knowledge has been clearly demonstrated and documented, the 
contractor need not replicate the training. 

30. In job site areas where harmful plants or animals are present, employees who inay 
be exposed shall be instructed regarding the potential hazards, and how to avoid 
injury and the first aid procedures to be used in the event of injury. 
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31. All enqiloyeesfequiied to Oiler into confined or enclosed spaces shall be 

instruct as to tbe nature of die hazards involved, the necessary precautions to be 
taken, and in the use ofprotective and emergency equiimient required. The 
enqiloyer shall comply with any specific emulations that apply to work in 
dangerous or potentially dangerous areas. 


Housekeeping: 


32. During the course of construction, alteration, or repairs, form and scrap lumber 
with protruding nails and all other debris, shall be kept cleared fiorn work areas, 
passagewt^ and stairs, in and around building and other stnictures. 

33. Combustible scnq> and delnis shall be removed at a regular intervals during the 
course of amstruction. Safe means shall be provided to &cilitate such removal. 

34. Cimtainers shall be provided for the collection and separation of waste, trash, oily 
and used rags, and other refuse. Containeis used for garbage and other oily, 
flammable, or hazardous wastes, such as caustics, acids, harmful dusts, shall be 
equipped with covers. Garbage and other waste shall be disposed of at fiequent 
and regular intervals. 

Personal Protective Equipment: 

33. The employer is re^xmsible for requiring the warning of appropriate personal 
protective equipment in all operations where diere is an exposure to hazardous 
conditions m where diis part indicates the need for using such equipment to 
reduce the hazards to the onployees. 

In contrast, the draft proposal from AGC and six other trade associations would require a 
written safety and bealdi program, set the basic elonents of a plan, set the responsibilities for 
both employers and eni|doyees in such a plan, set Inoad parameters to ensure that a written safety 
and health program meets die necessary criteria to be a credible plan, and defines the safety and 
health responsibilities on a multi-enqiloyer woricsite. 

C. Gmndfiidier existing safety and heaia programs: When OSHA initially proposed a 
written safety and healdi program standard, the agency offered to "grandfether" existing 
safety and h^tfa p ro g r a ms. Since most companies already use written safety and health 
programs, this is a pdim tlxd AGC supports. Construction companies that have proven 
successful safifty p ro g r am s should be allowed to keep those plans in place. 

Since the initial prc^xisal, OSHA has backed off fiom grandfathering existing safety and 
health programs. AGC supports grandfethering existing safety and healdi jHograms 
proven to provide a safe a^ healthful workplace. 
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D. Multi-employer issues: Since the mid 19S0's, OSHA has been holding general 
contractors responsible for violations of the Occupational Safety and Health (OSH) Act 
committed by subcontractors. The justification for this policy came from the OSHA field 
operations manual, and had no basis in the OSH Act. OSHA has never issued regulations 
or promulgated a standard holding contractors liable for violations by subcontractors. 
Throughout the draft written safety and health program, OSHA is attempting to change 
the definition of terms in the OSH Act to make contractors liable for the OSHA violations 
of their subcontractors. 

For example, the definition of employee contained in the draft written safety and health 
program is, "Every laborer or mechanic under the Act, regardless of the contractual 
relationship which may be alleged to exist between the laborer and mechanic and the 
contractor or subcontractor who engaged him. " The definition of employee contained in 
the Occupational Safety and Health Act is, "an employee of an employer who is employed 
in a business of his employer which affects commerce. " By changing the definition of 
employee, OSHA can then hold contractors liable for the safety violations of their 
subcontractors. 

In the 8/28/96 written safety and health program standard draft, ACCSH made 
contractors directly responsible for all workers on a construction site. The 3/14/97 
referred to language that would require general contractors to coordinate safety programs 
among different employers. Again, the general contractor would be subject to citations 
for violations of the OSH Act by subcontractors. 

AGC does not support holding contractors liable for violations of the OSH Act unless the 
contractor was aware of the violation and took no action to correct it. Moreover, OSHA 
does not have the statutory power to cite contractors for violations of the OSH Act by 
subcontractors. Section 5(a)(1) of the OSH Act states, "Each employer shall furnish ta 
Mich of his employees (underline added) engtloyment and a place of employment which 
are free from recognized hazards that are causing or are likely to cause death or serious 
physical harm to his employees." It is clear fiwm the OSH Act that employers are 
responsible for their employees. 

E. Failure to commit to a construction specific proposal 

Although OSHA has issued an outline of a draft construction industry proposal, the 
agency will not commit to issuing a construction-specific written safety and health plan 
standard. Previously, OSHA indicated there would be a construction-specific standard. 

If OSHA moves forward with a written safety and health program standard, it must be 
tailored to meet the unique working conditions of the construction industry. 
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IV. CondnsioB 

AGC supports using written ssfety and health piograms as a central part of any program 
to prevent injuries and illnesses in die workplace. If OSHA is going to issue a written safety and 
health program standard, provided the standard is simple, flexible, and improves workplace 
safety and heaMi. Unfortunately, it appears that OSHA is moving in a different direction than 
the proposal put forward by the construction industry. Instead of a simple, flexible standard, 
OSHA is moving in die direction of a detailed, descriptive plan that attempts to dictate specific 
instructions as to carrying out a written safety and health program. AGC supports giving general 
contractors the flexibility to use a safety and health program that best refiects the unique features 
of each woricsite. If die draft OSHA written safety and health program is adopted, general 
contractors will lose the flexibility necessary to ensure safe and hrolthftd workplaces. 
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October 16, 1996 


Jos^A.Dear 

Asristaut Secietaiy of Labor (OSHA.) 

U,S.DOL 

IUMmS-231S 

2000aiislihitiaoAvawekN.W. . 

Waddii8ti»,Dja 20210 

Dear Asdalast SecRbojr Deac 

Hie ondeidgiiedassodaOMisaiepleasedtoaubiidtadiaftwiittensafe^aiidliealdiiitogiam 
standard fixlheoaiislmeikmiiidnstcy. Tbediaft was piqiaied by seveocoastnictioit industry 
assodatioDS teptesen l i iig mote Oian 230,000 of America's construction enq>ioyers. 

We fully endorse the concqit of a written safety and health program rule. However, to be 


employers. We believe our draft rule would acc ompl ish Otis while providing appropriate 
protection fi>r America's construction workers naiionvnde. 

We thank you fijr the opportunity to participate in fe’s tule-maldng process. 


Sincerely, 




Air Conditioning Contractors of America 
American Subc o ntme to r s Association. 

Associated Buildeis and Contractors, 

Assodated Oenetal Contractors .of America 
Nafional Assodation of Home Builders 
National Assodadonof Piumbing<Heating-CooIing 


Painting and jbecorating Contractors of America 
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Safety AND Health PROCSAM 


(a) GenenU. (1) Each constnidion employet shall maintain a written safety and health 
program Dduch contains pdictes, ptocedotes. and practices to recognize and protect their 
employees fiomocciqntionalsa^ and health hazards. ... 

(2) Each ptogtam shall include provisions for the identification, evaluation and prevention or 
control of wwlqilaoe hazards. 

(b) Each HdcQr and health program shall indiide file fhOowing eleinents: 

(1) Enqiloyer CornmiliMat and Employee Involvement 

0) Each co pi t ni ct io o employer riiall prqrare a policy s tatem e nt on safe and healthful work 
and wotting conditions. ^ 

00 Eadi oondmetion cnqiioyeT diall communicate the saft^ and health ptogtam otgective. 

OiO Each canstruefion enqiloyer diall provide for eitqdoyee involvement in the 
implementefioo of the sa^ and health program.' 

Ov) Each oonslmelion enqdoyer shall assign and dommnnieate leqxmsiUli^ for the 
program. 

(v)Eadieon s ti u ct i oneiHiloyer shall review ptogta m operations to evaluate fiieir success in 
adiieving safe and bealfiifid woddng eondifioos. 

(vO Eadi empicyee dnU be te^onsibie fbr following safe wort procedures established by 
the enqiioyer. Citelions will not be given to emptoyers whose enqrioyees fidl to conqily with 
esteUished procedures provided file enqdoyer to: 

W in formed employees about their oMigation to conqfiywifii file safe woric practices; 

(B) provided aafour and health trahung as reqifited by 0>X4) of fids section; and 
. (Qcstehlishedadisciplinaqr a ction p wyamtonddtessenipicyeeneii-cwnpl i aace with the 


CQhiapeefisns 

(1) Bach eonatr u c ti oo employer shall conduct jobsite safety and heahh i ngre ct ioos. 
(jQ.Baehoensli ue l i o n employer shall investigate jobsite acciden t s. 
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Safciv AND HEALTH Program 

(3) Hazard Ptevenlion and Control. 

(i) Each construction employer shall establish procedures in the following order for hazard 
prevention and control where finsible and qtproptiate! ' 

(A) Engineeting and work practice controls; 

Administrative controls; and 
. (Q Personal protective eqidpineoL 

Badi oonstructhm eaqdqyer diall estaUishprooeduies fi>r emergent^ teroonse including 
first ^ and enieigenqr medical care. 

(4) Safe9andHealfiilteining. Each enqtloyerdiall ensure that all employees have been 
infittmed about file hazards to wUdi they mqr be exposed and how to prevent harm to 
diemselves and others fiom exposure to the hazards. 

(c) MuUt-^tflvyer JobsUa. On multi-aiqiloyer jobsites eadi construction employe shall 
establish prooedues for the following practices: 

(1) Coordinating th^ safoty and health activities with other' directly affected construction 
employers at the dte; and 

(2) notifying other affected construction employers of high hazard operations and the 
precautions to be taken prior to the start of the operation. 
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AGC GUIDE FOR A BASIC COMPANY SAFETY PROGRAM 

i. THE PURPOSE OF THE AGC GUIDE 

FOR A BASIC COMPANY SAFETY PROGRAM 

The AGC Guide for a Basic Company Safety Program has been developed 
by the AGC Safety and Health Committee and the AGC Safety Engineers 
Advisory Committee. The Guide is intended to aid general contractors, 
specialty contractors and subcontractors of all sizes in the development of a 
company safety program. 

Safety programs are most effective when they are designed to meet the 
specific and individual needs of each company. It may even be useful to 
develop one for each company construction project. This publication does not 
constitute a complete and comprehensive safety program. It must be modified 
to address the safety needs of your company, its projects and the employees 
who will implement its procedures. 

The intent of this guide is to encourage the development of individual 
company programs by providing sample formats and suggested wording for 
program components. Additional assistance is available fiom various sources 
including insurance carriers, equipment manuf^urers, suppliers, local AGC 
Chapteis, qualified safety consultants, OSHA and National AGC. 

The AGC Guide for a Basic Company Safety Program is not intended to be 
an exhaustive treatment of the subject, and should not be interpreted as 
precluding other procedures which would enhance safe construction operations. 
Issuance of this Guide is not intended to nor should it be construed as an 
undertaking to perform services on behalf of any party either for their 
protection or for the protection of third parties. 

The Guide is also not intended nor should it be construed to provide legal 
advice. Construction contractors should determine whether to seek legal 
counsel as to all matters on which legal advice may be appropriate. The 
Associated General Contractors of America assumes no liability for reliance on 
the contents of this Guide. 
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II. IMPORTANCE OF A WRITTEN 
COMPANY SAFETY POLICY 

This Guide is about Construction Worksite 
Safety 

It is important for each construction company to 
establish a written safety policy. The safety policy 
will serve many purposes but the primary purpose 
is to provide guidelines by which a compile safety 
prc^rara can be developed. A written safety policy 
should be comprehensive and properly imple- 
mented. At a minimum, a comprehensive safety 
policy should: 

• Portray corporate commitment. 

• Establish goals and ground rules for a successful 
safety program. 

• Be carried out conscientiously on a daily basis. 

A comprehensive safety policy can be an effec- 
tive mechanism for reducing accidents in construc- 
tion. Comprehensive safety policies consist of many 
interrelated parts, each of which must be emphasiz- 
ed to prevent weakening of the company’s entire 
safety program. 



III. QUESTIONS TO ASK YOUR COMPANY 

A. Commitment 

Does your company have the commitment 
necessary to make safety work? 

The best safety programs have commitment from 
employees at all levels. To establish commitment 
on all levels, top management must first be con- 
vinced that a company saf^y program will be 
beneficial. When top management acknowledges the 
significance of a construction site safety program, a 
IM’iority will be establish^ which will filter down 
though middle management to all employees. 

Construction companies take pride in the areas in 
which they excel. In most cases, a close look at the 
reasons for a company’s success in a particular 
area will show top management’s commitment to 
that area. Likewise, a close look at a company’s 
deficient areas may show a lack of top manage- 
ment's commitment to those areas. 

AGC believes that safety must be a top priori- 
ty for both moral and economic reasons. Com- 
panies whose top managers share this belief 
generally have good safety inograms, low injury 
rates and low insurance costs to show for it. 

Middle management must also be committed to 
safety. Analyzing a firm’s safety records is a good 
way to determine the level of middle management's 
commitment. Substandard safety records show lack 
of commitment and that changes are in order. 

Construction workers must also be committed to 
compliance with the safety program. Commitment 
can be developed by structuring elements of the 
safety program to show employees that safety is 
for ^eir benefit. Employees who appreciate 
management’s concern for their health and safety 
will understand the need for saf^y rules and will 
make the effort to n>mply. 

B. Assignment of Duties 

Does each emplt^ee from management on down 
know his or her as^ned duties concerning 
worksite safety? 

Following the commitment of top management 
comes the assignment of saftty duties. Employees 
at all levels must share in these duties because each 
employee has a safety duty to every other 
employee, regardless of their level within the 
company. 

Safety assignments must be understood by all 
employees. The right of each employee to a safe 
workplace must be explained and delineated, along 
with the duty to help ke^ it that way. 
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Management needs to make specific safety 
ass^nments to all eni|4oyees. It may be helpful to 
put diese assignments in writing. Suppliers and sub- 
contractors often find their safety assignments set 
forth in contract documents. 

C. Safety Planning 

When your company plans for a construction 
project does it make safety an integral pan of the 
|MOCCS8? To do so, your firm should stan 
with a written safety policy. 

While a coii^>uiy*s written safety policy should be 
compreh^ive, it does not have to be long or over- 
ly d^led. A safety policy diould state manage- 
ment's commitment to ac^dent prevention and loss 
control. The pdicy should also cover items in the 
safety spectrum peninent to the company's more 
specific (^rations. 

The first section of the policy is usually a state- 
ment of commitment from a senior company of- 
ficer. The second section is a generalization of pro- 
gram elements expressed in the form of worksite 
safety rules. This section should include a descrip- 
tion of each duty assigned to each employee to 
assist in implementation of die safety program. 

The basic statemern of safeQr policy is followed 
by the developmem of specific safety rules to 
establish safe work practices. Rules must be con- 
cise and easily understood. They are infractions to 
your field personnel for safe working procedures. 
They must be presented in a format uiiich can be 
easily inqilenMmted in the field. 

It may be beneficial to establish rules for each 
specific type of operation performed. These rales 
can be disseminated in one-page handouts for 
operations like building scaflc^, moving cranes, 
operating equipment and trench shoring. There 
should also be a list of general rules regarding the 
use of personal protective equipment such as hard 
hats, safe^ ^eglasses and saf^ belts. These rales 
dKHild be simple, brief and to point. The 
following Uf of resources may be helpful in 
developing specific rules to meet your company’s 
needs. 

1. Trade associations often publish safety guidelines 
for specific construction tasks/operations. 

2. OSHA provides basic guidelines. 

3. Many manufacturers publish **safe work prac- 
tices** for individuals who work with their pro- 


ducts. Material SafeQr Data She^ are also for- 
nished by manufacturers or supfriiers for use 
with chemical products. 

4. Qualified safety consultants are a good source to 
use for develt^ing saffy rules. 

5. Insurance carriers have information based on 
past data whidi may be helpful to you. 

Using only pertinent safety rules will prove to be 

more effective. Try not to l^rden employees with 
unnecessary saf^ roles. 

When planning for construction projects make 
safety as much a part of the planning process as 
setting up the schedule. Production and safety are 
interdependent. Safe projects are more productive, 
cost effective and profitable. 

Safety planning should also include emergency 
procedures to minimize the impact of accidents that 
do occur. Such procedures include emergency first 
aid, rescue, fire fighting and evacuatitm plans. 

In addition to planning for the safety of your 
own employees, you need to consider the safety of 
the general public and others on or near your 
worksite. 

D. Internal Communication 
Do you communicate to your employees about 
the need for safety? 

In order to follow safety rules, your employees 
must know and understand them. Communication is 
viuU to an effective safety program. 

A good safety program utilizes written ccun- 
munication. Safety policies and practices should be 
produced in written form and disseminated to all 
employees. 

VerM communication plays an important role in 
reinforcing written policies and practices. Frequent 
“tool box talks** are an excellent way to convey 
the significance of safety. 

Communication through conduct— leading by 
example— lends credence to your safety program. A 
safe^ program is made much more effective with 
the “do as I do“ approach. Nothing communicates 
your commitment to safety faster than your good 
example. 

Communication is a two way flow of information. 
Safety alw^ suffers when communication breaks 
down. 

When a crew conqiletes a difflcult task without 
Injury, praise them for their effort. Emphasize the 
positive accomplishments and dwell on the negative 
only when it is necessary. 



IV. TOOLS OF THE TRADE 

A. Training 

Safety-related work rules help prevent injuries, 
but because it is difficult to establish rules for 
every single work task, training should be an im- 
portant part of your safety program. Select the 
training method you believe will be most suc- 
cessful. Remember to consider any collective 
bargaining agreements to which you are a party 
when making arrangements for training. 

There are two types of training: 

• Training for specific tasks; and 

• General training in accident avoidance and 
prevention. 

. Accident avoidance and prevention training is 
vital to an effective safety program. Experts 
estimate that up to 90% of all accidents result from 
human error, yet there are no standards or rules to 
prevent workers from making mistakes. To help 
prevent accidents you have to make * ‘doing it safe- 
ly” synonymous with ‘‘doing it well” and “doing 
it right.” 

There are several ways to provide employee 
training. The following are some of the more 
popular training methods you can use. 

Weekly tool box talks are an effective training 
method. To be truly effective, however, they must 
be presented in a manner which is interesting to the 
workers and which includes worker participation. 
Meetings should include time for attendees to ask 
questions and to raise concerns about safety issues. 
Many insurance companies and trade associations, 
such as AGC, provide “tool box talks” to assist 
employers in the selection and delivery of safety 
topics. Private subscription services are also 
available to provide new topics on a regular basis. 
Remember to keep written records of: 

• Topics covered. 

• Times, dates and locations of the “talks”. 

• Names of employees in attendance. 

Many insurance companies conduct safety 
seminars on the jobsite as part of their workers 
compensation coverage. This type of training can 
be utilized effectively before employees start work 
on more hazardous operations. 

Local Safety Councils and trade associations may 
provide free or low-cost training programs. These 
programs are tailor-made to meet specific training 
requirements. 

Many universities and other schools offer exten- 
sive safety ccwrses. Hiese courses may be used 


selectively to enhance the training of key 
employees. 

In-house training is also extremely important. 
Each time a supervisor provides instructions on 
how to perform a task, he or she should include 
the related safety aspects. It only takes a few extra 
minutes to outline the safety requirements of a 
given task. Doing so will help employees to think 
about safety while performing the task. 

Employee meetings offer the perfect oj^rtunity 
to discuss safety. Corporate benefits of safety 
meetings could include increases in employee 
morale and loyalty. 

B. New Employee Orientation 

New employee safety orientation sets the tone for 
safety on construction sites. 

A “new” employee can be defined as any person 
unfamiliar with a specific construction operation. 
This definition includes: 

• Persons new to the company. 

• Persons new to a particular jobsite. 

* Persons new to a particular crew. 

* Persons new to a particular task or process. 

A supervisor should be assigned to cover orienta- 
tion duties although he or she may delegate this 
assignment. The supervisor generally outlines 
specific safety orientation procedures to be followed 
by the foreman and other employees assigned to the 
training function. The supervisor should follow-up 
to make sure training is satisfactory. 

The supervisor or delegate should distribute com- 
pany safety materials to each new employee and 
explain the contents thorou^ly. New employees 
should be allowed sufficient time to ask questions 
and to clarify safe^ rules or procedures. Any re- 
quired signatures to verify employee training 
should be obtained and forwarded to the com- 
pany office. 

Other activities recommended for inclusion in 
new employee safety orientation are: 

• Description of the work. 

* Explanation of the prt^r use of required per- 
sonal protective equipment. 

* IdentiHcation of hazards, off limits areas and 
pertinent safety regulations. 

• Follow-up to make sure safety procedures and 
rules are understood. 



C. On-Site Inspections 

One of the better tools for enhancing safety pro- 
grams is a system of frequent on-site inspections. 
Inspections can be conducted by several different 
sources. 

One source of safety inspection is the supervisor. 
Supervisors should be required to observe, identify 
and correct safety hazards. 

Loss prevention services provided by your 
workers compensation insurance carrier may in- 
clude inspections. Often, when you purchase 
workers compensation coverage you receive loss 
prevention services at no extra charge. Give your 
insurance company a list of all ongoing projects 
and set up an inspection schedule. Loss-control 
representatives have the advantage of observing 
how other construction contractors handle safety 
problems. Most carriers have national support 
groups to address especially di^icult problems. In- 
surance companies Imow where losses are most 
likely to occur because of their wide claims ex- 
perience. They can help you direct resources 
toward the safety practices that will be the most ef- 
fective. Insurance companies are an under-utilized 
resource that can greatly improve safety programs. 

The same statute that established OSHA field en- 
forcement also established on-site consultation pro- 
grams. These voluntary programs receive OSHA 
funds, but are independent and do not engage in 
enforcement activity. Consultation personnel will 
conduct health and safety inspections on your Job- 
sites. They will make appropriate assessments and 
convey the results. There is no charge for this 
service. 

OSHA’s enforcement branch conducts unsolicited 
worksite inspections. Recommendations resulting 
from inspections performed by OSHA’s enforce- 
ment branch can be used to inqirove existing safety 
programs. 

Regular safety inspections should be an assigned 
duty of in-house safety personnel. On-site inspec- 
tions keep safety at the forefront and ensure a high 
degree of compliance with company safety rules. 

D. Accident Investigations 

Every accident should be investigated, even in- 
cidents withmit injury. If for example, a sling 
breaks and a load is dropped, it should be con- 
sidered an accident even if thue are no injuries. 


Supervisors should investigate all accidents. The 
results of each investigation should be reported on 
a standard company form. Appropriate steps should 
be taken to prevent recurrence. 

Accident reports highlight problem areas. 

Through the use of good reports, accident patterns 
can be detected and resources directed toward 
prevention. Accident reports make excellent 
training tools. The cause and effect of accidents 
can be reviewed at safety meetings. 

An accident report contains, at a minimum: 

1 . Employee Information— address, social 
security number, sex, marital status, occupation, 
and date of birth. 

2. Worksite Information— Address of jobsite, 
employee occupation, weather conditions. 

3. Accident Darn— Information on what the 
employee was doing, how the accident occurred, 
who was injured and where. Diagrams should be 
included. 

4. Eyewitnesses— ^Ames of eyewitnesses and their 
independent statements. 

5. Safety Rules— Vlhn safety rules were in e^ect, 
which rules in effect were not followed and what 
could have been done to prevent the accident. 

6. Analysis— Ptim&ry, secondary and contributory 
causes of the accident. 

7. Corrective Action— Steps to be taken to prevent 
recurrence of this or similar incidents. 

£. Disciplinary Procedures 

Even the best safety programs with the strongest 
commitment will be ineffective without enforcement 
through established disciplinary procedures. Some- 
one should be assigned to help assure compliance 
with the company’s safety program. That person 
should have the authority necessary to assist with 
the enforcement of the conq>any’s safety policy. 
Violations must be dealt with in a firm, fair and 
consistent manner. An enforcement system should 
include warnings, layoffs and dismissal for thc^ 
who do not comply. 

Look at safety rule comfdiance in the same 
manner you would view other work orders. A brick 
mason who refused to brick would be fired. 
Safety violations must be luuidled in much the same 
w^. Refusing to wear a hardhat when OMnpai^ 
poU^ requires wearing a hardhat is a flagrant 
violation pdi^ and comparable to ignoring a 
work cvder. 
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Field supervisors should have the authority 
necessary to assist in the enforcement of company 
safety policy as it pertains to the crews. They are 
on-site and in a position to take corrective action. 
Field supervisors should always be aware of safety 
where their crews are concerned. If a dispropor- 
tionate share of OSHA violations or accidents occur 
on a job, it's a good bet that safety practices are 
not a top priority. In such cases, supervisors should 
be confronted and appropriate corrections made. 

F. Incentive Programs 

Incentive programs are an effective way to show 
management’s commitment to safety. Incentives can 
range from informal recognition to more elaborate 
awards programs. Everyone likes to be recognized 
and in many cases a few dollars spent on incentives 
can amount to significant savings in the long run. 
Your insurance carrier or local trade association 
can often help you structure an incentive program 
to meet the needs of your company. 

Employees know that their company values ac- 
complishment, such as completing projects under 
budget. Let them know the company values safety 
performance as well. Employees who realize that 
safety is part of the evaluation process for bonuses 
and promotions will make safety part of their work 
priority. 

G. Recordkeepii^ 

An increasingly important part of a complete 
safety program is accurate recordkeeping. 

The Occupational Safety and Healdi Act requires 
each employer to maintain a log of recordable, oc- 
cupational injuries and illnesses, which lists each 
employee who is injured or who acquires a job- 
related illness. Any employee who receives medical 
treatment, loses consciousness, is restricted in mo- 
tion, requires a job transfer for medical reasons or 
dies as a result of a workplan injury must be 
recorded on the log along with details of the inci- 
dent. This log must be maintained at the start of 
each job and posted during February of each year. 


A new log must be started on January 1 for each 
year of the job. The log must be available for 
review during OSHA in^>ections. Assistance in 
meeting the recordkeeping requirements can be 
found in an OSHA publicaticm entitled Recordkeep- 
ing Guidetines For Occupational Injuries and Ill- 
nesses. Remember to report any fatality to 
OSHA within 48 hours. 

Your company's program should also address the 
collection and maintenance of other safety records 
such as training records, safety materials received 
and monitoring test results. Remember that your 
employees have the right of access to their medical 
records along with monitoring and test results. 
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V. ANCILLARY PROGRAMS 

A. Hazard Communicatioii 

The Hazard Communication Standard is complex 
and requires thorough company review to assure 
comi^iance. The standard requires a conqiany spe- 
dfic written hazard <x>mmunicaticm program, 
development of a hazardous chemical list, the col- 
lection of material safety data sheets, labeling of 
chemical containers and employee training. The en- 
tire regulation is explained in detail in a conq)anion 
document produced by the ACC of America en- 
titled Hazard Cmumunication Compliance Guide for 
Construction (Publication No. 109). A sample pro- 
gram is included in this guide, but you are caution- 
ed not to rely on it without a full understanding of 
the standard. 

B. Drugs and Alcohol 

Construction sites are far too dangerous to have 
employees working under the influence of drugs or 
alcohol. Drug tests performed on injured employees 
indicated that 35% were under the influence of a 
controlled substance at the time of the injury. In 
addition, it is liteiy that the activities of impaired 
workers have caus^ injury to non-user o) workers. 
The intricacies of setting up a complete program 
exMed the scope of this dcKument. A sample is in- 
cluded but only to serve as a catalyst for internal 
deveU^ment of a company program. The sample is 
not intended to deal with recent federal legislation. 
For all Federal contracts over $25,000 written or 
revised after March 18, 1989, prime contractors 
are requited to implement a Drag-Free Workplace 
Policy. Requirements of the federal legislation are 
explained in AGC of America’s publication entitled 
The Drug-Free Workplace Act Qmpliance Guide 
for Cmuractors. (Pift>lication No. 164). Guidelines 
for |»ograms not covered 1^ federal regulations are 
in AGC of America's publication entitled Guide to 
A Drug-Free Wotkplace) (Publication No. 160). 
State and local laws vary a great deal in this 
regard. Any (Mogram you devek^ must be review- 
ed by t^al counsel. 


VI. WORKING WITH REGULATORY 
AGENCIES 

Various regulatory agencies are charged with en- 
forcing workplace safety and health laws. These in- 
clude the Occupational Safety and Healdt Ad- 
ministraticm. Mine Safety and Health Administra- 
tion, various state safety departments, the U.S. Ar- 
my Corps of Engineers, die Bureau of Reclamation 
and others. Since OSHA is the agency with 
primary construction site safety responsibility, 
OSHA will be discussed here in some detail. 

The Occupational Safety and Health Administra- 
tion (OSHA) was established to administer the Oc- 
cupational Safety and Health Act of 1970. This 
federal taw was promulgated to afford a safe and 
healthful work place for all employees. The stan- 
dards which govern the construction industry are 
contained in Section 29 of the Code of Federal 
Regulations. Part 1926, with some incorporated 
references from Part 1910. References are made to 
. ANSI Standards and various other professional 
safety standards. A number of pmnts to consider 
when dealing with OSHA are listed below. 

A. Harassment 

Federal compliance officers and state inspectors 
are not to be harassed, intimidated or abus^. 

B. Responsibilities 

Among other things, federal law requires 
employers to: 

1. Provide a place of employment free of hazards 
whid) may cause illness, injury or deadi to 
employees. 

2. Comply with standards, rules, or regulations 
adtqited by the U.S. Dqiartment of Ldbm. 

3. Post notices which infonn onployees of thdr 
rights and duties as defined by the OSH Act. 

4. Maintain records r^aidii^ injuries, accidents 
and site inspections. 

5. Provide such p«sonal protective equipment as 
needed and required. 

6. Provide requM employee safety training. 

7. Conduct p^iodic jobsite safety inspections. 
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C. Recordkeepii^ 

Each site must maintain records and logs of 
employee job-related injuries and illnesses. The re- 
quired forms are: 

1. Log of Occupational Injuries and Illnesses 

(OSHA Form 200). 

a. Entries must be current within six working 
days from the time the employer is noting of 
the injury or illness. , 

b. The official log need not be maintained on-site 
but its location must be one that allows 
adherence to the six-day requirement. A copy 
of the log, updated to within 45 days of the 
current date, must be available for inspection 
on-site. 

2. Supolementary Record of Occupational Injuries 

or Illnesses (OSHA Form 101). 

a. This form is a detailed record of individual in- 
juries or illnesses which are job-related and 
must be completed for each entry recorded on 
OSHA Form 200. 

b. • **State First Report of Injury” forms, provid- 
ed by the Workers Compensation Division of 
some insurance companies may be used if it 
provides the same information required by 
OSHA Foim lOl. 

D. What To Do If OSHA Inspects 

It is a conqiany^s to require a search warrant 
from OSHA prior to an inspection. 

An OSHA inspection may result from any of the 
following: 

• Inspection stemming from an en^>loyee 
complaint. 

• Inspection following a fatality or serious injury. 

• Generally scheduled inspection. 

• Follow-up inspections to ensure compliance 
with previous violations. 

• Voluntary consultation in^>ection. 

The function of the Compliance Officer is to 
identify conditions and/or acts which the officer 
considers unsafe and in violation of the construction 
safety regulations. 

Hie Compliance Officer may not violate any 
known safety regulation and is responsible for pro- 
viding and wearing the appropriate personal protec- 
tive equipment. Failure to conqily with the project 
safety (migram is cause to deny the officer admit- 
tance to the site or to prematurely halt die 
inspection. 



The Compliance Officer may consult with 
employees regarding matters of saf^ and health to 
the extent necessary to conduct a thorough 
inspection. 

The Compliance Officer will present identifica- 
tion and state the purpose of the visit. An (Riming 
conference will be held with rq>resentatives from 
all on-site contractors, union stewards on unionized 
projects and any construction managers. 

The Compliance Officer will: 

1 . State the nature of the inspection: (Seneral Com- 
plaint, Target Industry, Other. 

2 State the approximate time the inspection will 
take place. 

3. Request copies of safety programs, accident 
reports and inspection surv^. 

4. Approve members of the inspecticm party. Each 
employer has the right to refmsentation. 

5. Generally discuss the purpose of the OSH Act, 
its sanctions, and the aut^rity vested in the 
OSHA Compliance Officers by the Act. 

6. Advise that at the conclusion of the inspection, a 
closing conference will be held to discuss any 
alleged violations noted to determine abatement 
deadlines and to answer any questions. 

During the inspection: 

1 . Do not permit unnecessary contractor employees 
to linger near the inspection party. 

2. Do not harass, threaten, or odierwise intimidate 
the Compliance Officer. 

3. The employer has the right to protect trade 
secrets. 

At the completion of the inspection, the Com- 
pliance Officer will either bold a graeral me^g 
of all contractors or will meet with each contractor 
individually. 
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E. Chatkms 

As a result of an inspection, citaticuis and notice 
of monetary penalty may be issued. Should a cita- 
tion/penalty notice be received, the following must 
be done: 

1. Post copies of citations near the area cited. 
Postings must remain for three working days or 
until corrrctions have been made. 

2. Hie company has fifteen working days from 
receipt of a ciution to contest the citation or to 
accq>t it. Failure to take action within those fif- 
teen days means the company has accepted the 
citation and is judged in violation. An employer 
has the right to an informal conference with the 
OSHA area director in an attempt to resolve any 
problems. If diis does not yield 9 satisfactory 
result, it is the en^>loyer's right to have a hear- 
ing before an Administrative Law Judge. It is 
strongly recommended, though not necessary, 
that you have an attorney to represent your in- 
terests. If the Administrative Law Judge rules 
against you it is your right to appeal to the Oc- 
cupational Saf<^ and Health Review 
Commission. 
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VII. COMPONENTS OF A BASIC COMPANY SAFETY PROGRAM 

A. Sampte Corporate Coma^etti Letter signed by n senior company officer. (Page 11) 

B. Sample GeiunU Statement of Pottcy outlining overall company safety commitment and ass^nment of 
dutim. (Page 12) 

C. General WoHt Rule Guide usaUe in nuMt constructioo firms. In tailoring your firm’s policy, you 
should select those sections most applicable to your company. Some opo^tions and specialty types ol 
construction will need more detailed rules. (Page 14) 

D. Written Hazard Communication Program Guide to assist in compliance with the Hazard Communica- 
tion Standard for Construction, 29 CFR 1926.59. (Page 26) 

E. Sample Drug and Alcohol Program (Page 28) 

F. Sample Problem Solving Procedure (Pdge 31) 

G. Sample Checklist For Safety Program Compliance (Page 32) 

H. Sat^de Incentive Programs (Page 38) 
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(COMPONENT A) 

SAMPLE CORPORATE COMMITMENT LETTER 


TO ALL: 


EMPLOYEES. SUBCONTRACTORS, SUPPLIERS, AND CUSTOMERS OF******* 

RE: SAFETY IN CONSTRUCTION 

Safety in all ********** operations is not just a corporate goal, it is a requirement! 

To this end, we have formulated this written policy to govern all the operations of *******. 

It is a condition of employment with *»****»«*« that all employees adhere faithfully to dte requirements of 
this policy, as well as the safety rules, instructions, and procedures issued in conjunction with it. Failure to do 
so will result in disciplinary action as outlined in the attached policy. 

is a condition of all subcontracts and purchase orders issued by ********* that this pcdicy and the safety 
rules, instructions and procedures issued in conjunction with it, as well as all applicable state, federal and local 
codes and regulations be adhered to. Failure to comply is a breach of contract terms. 

All visitors to any ********** operation including but not limited to sup{rfiers, owner representatives, agents 
of the architect or engineer, regulatory authorities and insurance company representatives shall be required to 
follow all safety rules and regulations in effect during their visit. 

*•**••***• will make an effort to ensure that the qxrations of other contractors not under our control do not 
endanger the safety of our employees. To this end all employees are ^uired to r^mrt hazardous activities of 
other employees to apprc^riate •**•*♦**• officials. 

The Safety Director, G»ieral Superintendent, Jc^ Superintendents and foreipen have the fiill support of 
management in enforcing the provisions of this policy as it relates to responsibilities assigned to them. 

Sincerely, 


Senior Company Officer 
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(COMPONENT B) 

SAMPLE GENERAL STATEMENT OF POLICY 

It is the policy of this company to provide a safe and healthful place of employment for ALL OF ITS 
EMPLOYEES. 

It is therefore the purpose of this stated policy to: 

1. Abide by all federal, state and local regulations as they pertain to construction. 

2. Apply good sense and safe practices to all jobs. 

3. Exercise good judgment in the application of this policy. 

4. Protect the public from any and all hazards which result from our operations. 

To further these goals the following assignments of responsibility are made: 

MANAGEMENT 

1. Esublish rules and programs designed to promote safety and make known to all employees the established 
rules and programs. 

2. Provide all supervisors with copies of appropriate rules and regulations. 

3. Make available training necessary for employees to perform their tasks safely. 

4. Provide protective equipment for employees where required. 

5. Impress upon all the responsibility and acccHinttd)ility of each individual to maintain a safe worlq)lace. 

6. Record all instances of violations and investigate all accidents. 

7. Discipline any employee disregarding this policy. 

8. Require all subcontractors as a matter of contract and all material su|:^liers through purchase order terms 
to follow safety rules. 

9. Encourage all prime contractors to work safely. 

10. Appoint a company employee with enforcement authority over safety matters. 

11. Conduct safety inspections of all the company’s jobsites, maintain records, and ccmtinually monitev the 
pn^ram for effectiveness. 

PROJECT SUPERINTENDENTS COOPERATING WITH ON-SITE SAFETY PERSONNEL 

1. Plan production so that all work will be done in compliance with established safety regulations. 

2. Be completely responsible for on-the-job safety and health and secure the correction of safety deficiencies. 

3. Make sure prt^r saf^ materials and protective devices are available and used and all equipment is in 
safe woridng <^r. 

4. Instruct foremen in safety requirements. 

5. Review accidents, supervise correction of unsafe practices, and file accident reports. 

6. Conduct jobsite safety meetings and provide en^loyees with prop^ instruction on saftty requir^nents. 

7. Require conformance to safety standards from sub^tractors. 

8. Notify company office of safety violations. 

9. 'Prov^ for die protection of the public from ^rnipony operatkMis. 

10. At^iqK to ensure safe perfomumce others preseitt on the site, induding owner mid archifect/engineer 
representatives, the gen^ public, visitors, and the employees of other contractors. 

JC»F(HtEMEN 

1. Carry out safety programs m the work level. 

2. Be aware of all safety requitemems and safe working practices. 

3. Plan all vtotk activities to conqrfy widi safe woridi^ practices. 

4. Instruct new employees and exi^ng empk^fees performing new tasks on safe wt^di^ practices. 
y Install Md maintain devices fo protect the ptddic fnmi OMtqxuiy tolerations. 

6. Make sure protective equipment is available and used. 

7. Make sure woA is performed in a safe nuumer and no unsafe conditions or eququnent are pieaeat. 

8. Correct all hazMds, including tiasMh acts and conditions which are widdn the acope of yoiif position. 

9. Secure prompt m e di cal atte ntio n for any injured employees. 

10. Repoit aU usuries and safety violatkins. 




WORKERS 


1. Work safely in such a manner as to ensure your own safety as well as that of coworkers and others. 

2. Request help when unsure about how to perform any task safely. 

3. Correct unsafe acts or conditions within the scope of the immediate work. 

4. Report any uncorrected unsafe acts or conditions to the appropriate supervisor. 

5. Report for work in good mental and physical condition to safely carry out assigned duties. 

6. Avail yourself of company and industry sponsored safety programs. 

7. Use and maintain all safety devices provided. 

8. Maintain and properly use all tools under your control. 

9. Follow all safety rules. 

10. Provide fellow employees help with safety requirements. 

ALL PERSONNEL 

1 . Strive to make all operations safe. 

2. Maintain mental and physical health conducive to working safely. 

3. Keep all work areas clean and free of debris. 

4. Assess result of your actions on the entire workplace. Work will not be performed in ways that cause 
hazards for others. 

5. Before leaving work replace or repair safety precaution signs removed or altered. Unsafe conditions will 
not be left to imperil others. 

6. Abide by the safety rules and regulations of every construction site. 

7. Work in strict conformance with federal, state and local regulations. 

SUBCONTRACTORS AND SUPPLIERS 

1 . Abide by the safety rules of contractors on site. 

2. Notify all other contractors when their activities could affect the health or safety of other company 
employees. 

3. Check in with jobsite supervision before entering the jobsite. 

4. Inform controlling contractor of all injuries to workers. 

5. Report to controlling contractor any unsafe conditions that come to your attention. 

ARCHITECTS, ENGINEERS, OWNERS AND VISITORS SHALL BE REQUESTED TO: 

1. Abide by all safety rules. 

2. Inform construction site superintendent before entering a construction site. 

3. Check in with the jobsite supervisor so personal protective equipment may be provided such as hard hats, 
eye protection and respirators if necessary. 
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(COMPONENT C) 
GENERAL WORK RULE GUIDE 


The rules shown in this section should not be used without revision. These rules are to be used as a 
guide only. Company specific rules should be developed for your company from this guide and other 
sources as required. 


Abrasive Grinding 

Abrasive wheel bench or stand grinders must have safety guards strong enough to withstand bursting wheels. 
Adjust work rests on grinders to a clearance not to exceed 1/8 inch between rest and wheel surface. Inspect 
and ring-test abr^ive wheels before mounting. Always leave wheel in working condition for next user. Proper- 
ly dress wheel before and after use. 

Access 

Use only safe means of atxess to and from work areas. Jumping from or to work areas is not allowed, nor is 
sliding down cables, ropes or guys. 

Air Tods 

Secure pneumatic tools to hose in a positive manner to prevent accidental disconnection. Install and maintain 
safety clips or retainers on pneumatic impact tools to prevent attachments from being accidentally expelled. All 
hoses exceeding 1/2 inch inside diameter require safety devices at the source of supply to reduce pressure in 
case of hose failure. 

Attitude 

All company employees are required to treat safety as the number one priority. As such, they are expected to 
report to work in good mental and physical condition to safely perform their assigned duties. Before starting 
any task, employees must consider the possible effects of their actions on themselves and others and lake ap- 
propriate protective measures. 

Belt Sanding Machines 

Belt Sanders will not be used withMit guards in place. 

Compressed Air, Use of 

Compressed air used for cleaning purposes may not exceed 30 psi, and then only in conjunction with effective 
chip guarding and personal protective equipment. Exceptions to 30 psi are allowed only for concrete form, mill 
scale, and similar cleaning operations. The use of compressed air to clean off yourself or other workers is not 
allowed. 

Compressed Gas Cylinders 

Put valve protection caps in place before compressed gas cylinders are transported, moved, or stored. Cylinder 
valves will be closed when work is finished and when cylinders are empty or being moved. 

Compressed gas cylinders will be secured in mi upright position at all times. Keep cylinders at a safe distance, 
or shield from welding or cutting operations and place where they cannot become part of an electrical circuit. 
Oxygen and acetylene must not be stored together. 

Oxygen and fuel gas regulators must be in proper working order while in use. 





The rules shown in this section should not be used without revision. These rules are to be used as a 
guide only. Company specific rules should be developed for your company from this guide and other 
sources as required. 


Concrete, Concrete Forms and Shoring 

All protruding reinforcing steel, onto or into which employees could fall, must be guarded to eliminate the 
hazard of impalement. Wire mesh needs to be secure from recoiling. 

Form work and shoring will be designed and constructed to safely support all loads imposed during concrete 
placement. AH components will be inspected prior to erection. Drawings or plans of jack layout, form work, 
shoring, working decks and scaffolding systems will be available at the jobsite. 

Forms and shores may not be removed until it has been determined that the concrete has gained sufficient 
strength to support its weight and superimposed loads. 

Cranes or Derricks ^ 

Rated load capacities, recommended operating speeds, and special hazard warnings or instructions must be ctm- 
spicuously posted on all equipment. Instructions or warnings must be visible from the operator’s station. 

Accessible areas within swing radius of a crane must be barricaded to prevent employees from being struck or 
crushed by the crane. 

Except where electrical distribution and transmission lines have been de*eneigtzed and visibly grounded, or 
where insulating barriers not a part of or an attachment to the equipment or machinery have been erected to 
prevent physical contact with the lines, no part of a crane or its load shall be operated within 10 feet of a line 
rated to 50kV or below; 10 feet + 4 inches for each IkV over 50kV for lines rated over 50kV, or twice the 
length of the line insulator, but never less than 10 feet. Cranes will be inspected before each use by the 
operator. Any defects must be corrected before use. Logs of crane inspections must be kept with the crane. 

Crane and Derrick Suspended Personnel Platforms 

Crane or derrick suspended personnel platforms may not be used unless the erection, use, and dismantling of 
conventional means of reaching the worksite would be more hazardous or not possible. Equipment used for this 
IHirpose must be tested and equipped in strict accordance with 1926.550(g) or state plan equivalents. 

Disposal Chutes 

Use an enclosed chute whenever materials are dropped more than 20 feet to any exterior point of a building. 
When debris is dropped through floor holes without a chute, the area where the material is dropped must be 
enclosed with barricades at least 42 inches high and not less than 6 feet back from the projected edges of the 
opening above. Post warning signs at each level. 

Drugs and Alcohol 

Use or possession of alcoholic beverages or non-prescription drugs on the jobsite is forbidden. Workers report- 
ing untter the influence of alcohol or controlled substances will not be allowed to work. 


The rules shown in this section should not be used without revbkm. These rules are to be used as a 
guide oidy. Company specific rules should be developed for your company from this guide and other 
sources as requii^. 


Electrical<^neral 

All extension cords must be 3-wirc type, protected from damage, and not fastened with staples, hung from nails, 
or suspended from wires. No cord or tool with a damaged ground plug mjiy be used. Splices must have soldered 
Mire connections with insulation equal to the caUe. W;>m or frayed cables may not be used. 

Except where bulbs are dwply recessed in a reflector, bulbs on temporary light will be equi(^d with guards. 
T«nporary lights may not be suspended by their electric cords unless so designed. 

Receptacles for atwchment plugs will be of approved, concealed contact type. Where different voltages, fre- 
quencies, or types of current are applied, receptacles must be such that attachment plugs are not 
interchangeable. 

Each disconnecting means for motors and appliances, and each service feeder or branch circuit at point of 
origin, must legibly marked to indicate its purpose, unless located and arranged so that the purpose is 
evident. 

Cable passing through work areas will be covered or elevated to protect from damage. Boxes with covers for 
the purpose of disconnecting must be securely and rigidly fastened to mounting surface. 

No employee may work in proximity to any electric power circuit that may be contacted during the course of 
work, unless protected against electric ^ock by de-energizing circuit and grounding it or by guarding with ef- 
fective insulation. In work areas where the exact location of underground electric power lines is unknown, 
workers using jackhammers, bars or other hand tools which may contact lines must wear insulated protective 
gloves. 

Electricai— GFCI or Inspection 

15 and 20-ampere receptacle outlets on single-phase, 120-volt circuits for construction sites which are not a 
part of the permanent wiring of the building or structure, must be protected by either ground-fault circuit inter- 
rupters or an assured equipment grounding conductor program. 

An assured equipment grounding conductor program covers all cord sets, receptacles which are not a part of 
the permanent wiring of the building or structure, and equipment connected by cords and plugs. 

In^)ect each cord set, attachment cap, plug and receptacle of cord sets, and any equipment connected by cord 
and jriug, except cord sets and receptacles which arc fixed and not exposed to damage, before each day’s use 
for external defects and possible intenul damage. Remove from service or repair immediately any defective 
items. 

Tests will be performed on all cord sets, receptacles which are not a part of the permanent wiring of the 
building or structure, and cord and plug-connected equipment required to be grounded. Grounding conductors 
will be tested for continuity. Each receptacle and attachment cap or plug will be tested for correct attachment 
of the equipment grounding conductor. 

Tests will be recorded. The test record must identify each receptacle, cord set, and cord and plug-connected 
equipment that passed the test, and will indicate the last date it was tested or the interval for which it was 
tested. No electrical tool or cord may be used unless it has been te^ed according to the company's assured 
grouiuling program. TTic noncurrent-carrying metal parts of fixed, portable and plug-connected equipment must 
be grounded, except those [X’otecied by an ^^roved system of double insulation. The path from circuits, 
equipment, structures, and omduit or enclosures to ground must be permanent and continuous and have ample 
current-carrying capac^. 




The rules shown in this section should not be used without revision, llicse rules are to be used as a 
guide only. Company specific rules should be developed for your company from this guide and other 
sources as required. 


Equipment Operation 

No employee will operate electric, gas or hand-power«l tools or equipment unless familiar with use of the item 
and safety precautions required. Supervisors will provide necessary safety information for all tasks and 
equipment. 

Excavating and Trenchfaig 

Before opening any excavation, efforts (including utility company comaa) must be made to determine if there 
are underground installations in the area. Underground utilities must be located and supported during excava- 
tion operations. 

Walls and faces of trenches 5 feet or more in depth, and all excavations in which employees are exposed to 
danger from moving ground or cavc-in, must be guarded by shoring or sloping. 

Where employees may be required to enter excavations, excavated material must be stored at least 2 feet from 
the edge of the excavation. 

Ai^int a competent person. Make daily inspections of excavations. If evidence of possible cave-ins or slides 
is apparent, cease all work in the excavation until precautions have been taken. 

Excavations over 20 feet deep must have shoring or sloping designed by a professional engineer. Trenches 4 
feet deep or more require adequate means of exit such as ladders or steps, located so as to require no more 
than 25 feet of lateral travel. 

Explosives and Blasting 

Only authorized and qualified persons will be permitted to handle and use explosives. Smoking and open 
flames are not permitted within 50 feet of explosives and detonator storage magazines. 

Eye and Face Protection 

Eye and face protection will be provided and must be worn when machines or oper^ons present potential eye 
or face injury. Employees involved in welding operation must wear filler lenses or plates of the proper shade 
number. Employees exposed to laser beams must use suitable laser safety goggles which will protect for the 
specific wave length of the laser and be optical-density (O.D.) adequate for the energy involved. 

Goggles will be worn over any employee owned pr^ription glasses that do not meet industrial safety 
standards. 

Fencing 

Security fencing pixHects employees, the company and the general public. All fencing must be maintained by 
all employees to the extent of their job description. Report to. your supervisor defects beyond your ability to 
repair. 

Fire Protection 

Fire fighting equipment must be conspicuously located and readily accessible at all times, and periodically in- 
spected and maintained in operating condition. Report any in<^rative or missing equipment to your supervisor. 

If the project includes automatic sprinkler protection, installation will closely follow construction and be placed 
in service, as soon as applicable laws permit, following completion of each story. 

Fire extinguishers, rated not less than 2A. will be provided for each 3,000 square feet of building area (or ma- 
jor fraction). Travel distance from any point to the nearest fire extinguisher may not exceed 1(X) feet with at 
least one extinguisher per floor. In multi-sfory iMifldinp, at least one fire extinguisher must be located adjaceitt 
to the stairway. 
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The rules shown in thb section should not be used without revision. These rules are to be used as a 
guide only. Company speciflc rules should be devdoped for your company ftom thb guide and other 
sources as required. 


Flag Personnel 

When signs, signals, !uid barricades do not provide necessary protection on or adjacent to a highway or street, 
flag personnel or other appropriate traffic controls, must be used. Rag personnel wilt wear a red or orange 
warning garment. Warning gannents worn at night will be of reflectorized material. 

Flammable and Combustible Liquids 

Only approved containers and portable tanks will be used for storage and handling of flammable and combusti- 
ble liquids. 

No more than 25 gallons of flammable or combustible liquids may be stored in a room outside of an approved 
storage cabinet. 

No more than 60 gallons of flammable or 120 gallons of combustible liquids may be stored in any one storage 
cabinet. 

No more than three storage cabins may be located in a single storage area. Inside storage rooms for flam- 
mable and combustible liquids must be of fire-resistive construction, with self-closing fire doors. 4-inch sills or 
depressed floors, a ventilation system of at least six air changes per hour, and electrical wiring and equipment 
approved for Class I, Division 1 locations. 

Storage in containers outside buildings may not exceed 1,100 gallons in any one pile or area. Grade storage 
areas to divert possible ^ilts aw^y from buildings or other exposures, or surround storage areas with a curb or 
dike. Locate storage areas at least 20 feet from any building and keep free from weeds, debris, and other com- 
bustible materials. iCeq> flammable liquids in clos^ containers when not in use. 

Post con^icumis and legible signs prc^ibiting smoking in service and refueling areas. 

Floor Openings, Open Sides, Hatchways, Etc. 

Guard openings with a standard guardrail and toeboards or cover. Ihx)vide railing on all exposed sides, except 
at entrances to stairways. 

Every open-sided floor or platform, 6 feet or more above adjacent floor or ground level, must be guarded by a 
standard railing, or equivalent, on all open sides except wdiere there is eniraitce to a ramp, stairway, or fixed 
ladder. 

Runways 4 feet high w more need standard railings on all open sides. 

Ouard laddecway floor openings or platfcums with standard guardrails and sandard iori}oards on all exposed 
sides, excqit entrance to t^sening, with passage through the raUtng (wovided by a swmging gate or offset so 
a perstm cannot walk directly into tqmiing. 

Temporary floor <^)^ng will have standard railings or effective covers. 

Floor holes into ndkidi perscms can accidentally walk will be guarded eidier a standard railing with Aandaid 
toeboaid on all exposed sides, or a standard floor hole cover. 

While the cover is not in place, the floor hole will be protected by a standard railing. 






The rules shown in this section should not be used without rcvi^n. These rules are to be used as a 
guide only. Compai^ specific rules should be developed for your company from this guide and other 
sources as requited. 


Gases, Vapors, Fumes, Dusts, and Mbts 

Exposure to toxic gases, vapors, fumes, dusts, and mists at a concentration above those specified in the 
^'llireshold Limit Values of Airborne Contaminants” of the ACGIH should be avoided. 

When engineering aid administrative controls are not feasible to achieve full compliance, protective equipment 
or other protective measures will be used to keep die exposure of employees to air contaminants within the 
limits prescribed. Any equipment and technical measures used for this puipose must be reviewed for each par> 
ticular use by a technically qualified person. Employees will wear all furnished equipment at all times. 

Hand Tools 

Employees will not use unsafe hand tools. Wrenches may nol be used when jaws are sprung to the point slip* 
page occurs. Keep impact tools free of mushroomed heads. Keep wooden tool handles free of splinters or 
cracks and assure a tight connection between the tool head and the handle. 

Electric-power operated tools will either be approved double insulated, be properly grounded, or used with 
ground fault circuit interrupters. 

Hard Hats 

Hard hats will be worn at all times on construction sites. 

Hazard Communication 

Employees will receive training on their rights, duties and responsibilities under the Hazard Communication 
Standard. A copy of the company’s fHtigram and the standard will be made available to all employees on re- 
quest. Employees will review Material Safe^ Data Sheets when working with a covered material for the first 
time and anytime thereafter when a question arises. Safety precautions outlined on Material Safety Data Sheets 
are to be followed. 

Hearing Protection 

Hearing protection will be worn in areas where sound levels may exceed $5 decibels. 

Heating Devices, Temporary 

Fresh air must be present in sufficient quantities to maintain the safety of workers. Solid fuel salamanders are 
prohibited in buildings and on scaffolds. 

Hoists, Material and Personnel 

Rated load capacities, recommended operating spwds, and special hazard warnings or instructions posted on 
cars and platforms may not be exceed^. Entrances to material hoists will be pn^ected by substantial full width 
gates or bars. Hoistway doors or gates of personnel hoists will be not less than 6 feet 6 inches high, and be 
protectMl with mechanical locks which cannot be operated from the landing side and are accessible only to per- 
sons on the car. Provide overhead protective covering on the top of the hoist cage or platform. 

Horseplay 

All disruptive activities usually referred to as ‘‘horseplay’* are forbidden. No practical jokes or fights will be 
tolerated. 

Housekeeping 

Form and scrap lumber with protruding nails and other ^ris will be kept clear from work areas. Remove 
combustible scrap and debris at regular intervals. Containers will be provided for collection and separation of 
all refuse. Covers are required on containers used for flammable or harmful substances. 

At die end of each phase of work, r^urn all tools and excess material to proper storage. Clean up all debris 
before moving on to the next fdiase. Each employee is responsible for keepii^ their work areas clean. 
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The rules shown In this suc^n should not be used without revision. These rules are to be used as a 
guide only. Company specific rules should be developed for your company from this guide and other 
sources as requi^. 


Illumination 

Construction areas should be lighted to not less than minimum illumination intensities listed while work is in 
progress: 


IbcH Candles Area of Operation 


Illumination 

Intensity-S 

Illumination 

Intensity-S 

Illumination 

Intensity'S 

Illumination 
Intensity- 10 


Genera! construction area lighting: Genera! construction areas, concrete placement, active 
storage areas, loading platfonm, rehieling and held maintenance areas and stairw^. 

Indoor: warehouses, corridors, hallways, and exitways 

'Ibnnels, shafte and general underground work arese (Ewieption: minimum of 10 fool candles is 
required at tunnel and shaft heading during drilling, mucking and scaling. Bureau of Mines 
'^3|p»oved cap lights shall be acceptable for use in tunnel heading.) 

General construction plant and shops (For example: batch plants, screening plants, mechanical 
and electrical equipment rooms, carpenters shops, rigging lofts and active storerooms, mess 
halls, indoor toilets and workrooms.) 


litjuries 

All injuries, even those that appear to be slight, will be reported immediately to your supervisor. 

Jointers 

E^h hand-fed planer and jointer with a horizontal head must be equipped with a cylindrical cutting head. Keep 
opening in the table as small as possbile. Each hand-fed jointer with a horizontal cutting head must have an 
automatic guard to cover the section of the head on working side of fence or cage. Guards may not be remov- 
ed. A proper jointer guard will auttxnatbally adjust itself to cover unused portion of the head, and will remain 
in contact with material at all times. Each hand-fed jointer with horizontal cutting head must have a guard 
which will cover the section of the head back of the cage or fence. 


Ladders 

Tbe use of ladders with broken or missing rungs or steps, broken or split side raib, or with other foulty or 
defective construction is prohibited. When ladders with such defect arc discovered, withdraw them from ser- 
vice immediately. Place portable ladders on a substantial base at a 4-1 pitch, have clear access at top and bot- 
tom, extend a minimum of 36 inches above landing or, where not practicable, provide grab rails. Secure 
against movement while in use. 


Portable metal ladders may not be used for electrical work or where they may contact electrical conductor. 

Job-made ladders wilt be constructed for their intended use. Cleats will be inset into side rails Vi inch, or filler 
blocks used. Cleats will be uniformly spaced, 12 inches, top-to-top. 

Lasers 

Only trained employees will be allowed to operate lasers. Employees will wear proper eye protection where 
there is a potential exposure to laser light greater than 0.005 watts (5 milliwatts). 

Beam shutters or will be utilized, or laser turned off, when laser transmission is not actually required. 
When lasers are left unattended for a substantial period of time, turn them off. 







The rules shown in this section should not be used widiout revfeion. These rules are to be used as a 
guide only. Company specific rules should be developed for your company from this guide and other 
sources as required. 


LiqueHed Petroleum Gas (LPG) 

Each system will have containers, valves, connectors, manifold valve assemblies, and regulators of an ap- 
proved type. Each container and vaporizer must be provided with one or more approved safety relief valves or 
devices. Containers will be placed upright on firm foundations or otherwise firmly secured. 

Portable heaters must be equipped with an approved automatic device to shut off the flow of gas in event of 
flame failure. Storage of LPG within buildings is prohibited. Storage locaticms must have at least one approved 
portable fire extinguisher, rated not less than 20-B.C. 

Masonry Access Zone 

Limited access zones are to be established on the unscaffolded side of unbraced masonry walls. The zones are 
to be equal to the fmished height of the wall, plus four feet. 

Medical Services and First Aid 

When a medical facility is not realty accessible, a person trained to render first aid will be available at the 
worksite. 

First aid supplies must be readily available. 

The telephone numbers of physicians, hospitals or ambulances must be conspicuously posted. 

Motor Vehicles and Mechanind Equiinnent 

Check all vehicles in use at beginning of each shift to assure all parts, equipment and accessories affecting safe 
operation are in proper operating c<mdition and free from defects. All defects shall be corrected before placing 
vehicle in service. 

No employee shall use any motor vehicles, earthmoving, or compacting equipment having an obstructed view 
to the rear unless: vehicle has a reverse signal alarm distinguishable fl’om the surrounding noise level, or vehi- 
cle is backed up only when an observer signals it is safe to do so. 

Heavy machinery, equipment, or parts thereof, which are suspended or held aloft will be substantially blocked 
to prevent falling or lifting work under or between them. 

Personal Protective Equipm^t 

The employee is responsiWle for wearing appropriate personal fwotective equipment in operations where there 
is exposure to hazardous conditions, or where need is indicated to reduce hazards. 

Lifelines, safety belts and lanyards will be used only for employee safeguarding. Employees working over or 
near water, where danger of drowning exists, will wear U.S. Coast Guard-approved life jackets or buoyant 
work vests. 

Powder-Actuated Tools 

Only trained employees will be allowed to operate powder-actuated tools. All powder-actuated tools will be 
tested daily before use and tdl defects discovered before or during use will be corrected. Tools will not be 
loaded until immediately before use. Loaded tools will not be left unattended. 

Power Transmission Mechanical 

Belts, gears, shafts, pulleys, sprockets, spindles, drums, flywheels, chains, or otiier reciprocating, rotating, or 
moving parts of equipment must be guarded if such parts are exposed to contact by employees or otherwise 
constitute a hazard. No equipment may be used without guards in place. 
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The rules shown in this section should not be used without revision. These ruies are to be used as a 
guide only. Company speciHc rules should be developed for your company from this guide and other 
sources as required. 


Protection Of The Public 

All company personnel are charged with aiding in the protection of the public including, as your job descrip- 
Uon dictates, installation and maintenance of signs, signals, lights, fences, guardrails, ramps, temporary side- 
walks, barricades, ovcibead protection, etc. as may be necessary. 

Radiation, lonizii^ 

Pertinent provisions of the Atomic Energy Commission’s Standards for Protection Against Radiation (10 CFR 
Part 20) relating to protection against occupational radiation exposure, will apply. Persons using radioactive 
materials or X-rays will be specially trained, or licensed if required. 

Railings ^ 

A standard railing will consist of tc^ rail, inteimediate rail, toeboard, and posts, and have a vertical height of 
a{^roxim^eIy 42 inches from upper surface of lop rail to flocw, platform, «c. The l<v rail of a railing will be 
smooth-surfaced, with a strength to withstand at least 200 pounds. The intermediate rail will be approximately 
halfway b^ween top rail and floor. 

A stair railing will be of construction similar to a standard railing, but the vertical height will not be more than 
34 inches nor less than 30 inches from upper surface of top rail to surface of tread in line with face of riser at 
forward edge of tread. 

Respiratory Protectioii 

In emergoKies, or when feasible engineering or administrative controls are not effective in controlling toxic 
substances, approved rcsinrMory protective equifunent will be fM’ovidcd and used. Respir^ory protective 
devices will be approved for the hazardous material involved and extent and nature of work requirements and 
conditions. Employees required to use respiratory protective devices will be thoroughly trained in their use. 
Respiratory protective equipment will be inspected regularly and maintained in good condition. 

Rollover Protective Structures (ROFS) 

Rollover protective structures (ROPS) standards apply to the following types of materials handling equipment: 
all rubber-tired. self-propeUed scrapers, rubber-tired front-end loaders. nibberHired dozers, wheel-type 
agricultural and industrial tractors, crawler tncton, crawler-type loaders, and motor graders, with or without 
at ta<^hnw>ius , that are used in ctHistnicricm work. 'IIks requirement does not af^Iy to stdebocun pipelaying 
tractors. 

^eCy Nets 

Safiny n«s are required when worlqdaces are more than 25 feet r^ve the surface and the use of ladders, scaf- 
folds, catch pittforms, temporary floors, safely lines, or safety belts are impractical. State or local regulations 
m^ differ. 
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The rules shown in this section should not be used without revision. These rules are to be used as a 
guide only. Company specific rules should be developed for your company from this guide and other 
sources as required. 


Saws 

All portions of band saw blades will be enclosed or guarded, except for working portion of blades between 
bottom of guide rolls and table. 

Portable, power-driven circular saws will be equipped with guards above and below the base plate or shoe. 

The lower guard will cover the saw to depth of teeth, except for minimum arc required to allow proper retrac- 
tion and contact with the work, aixl will automatically return to covering position when blade is removed from 
the work. 

Radial saws will have an upper guard which completely encloses upper half of the saw blade. The sides of 
lower exposed portion of blade will be guarded by a device that will automatically adjust to the thickness of 
and remain in contact with material being cut. Radial saws used for ripping must have non-kickback fingers or 
dogs. Radial saws will be installed so the cutting head will return to starting position when released by 
operator. 

All swing or sliding cut-off saws will be provided with a hood that will completely enclose the upper half of 
the saw. 

Limit uops will be provided to prevent swing or sliding type cut-off saws from extending bq^ond the front or 
back edges of the table. 

Each swing or sliding cut-off saw will be provided with an effective device tt) return the saw automatically to 
the back of table when released at any point of its travel. 

Inverted sliding cut-off saws will be provided witii a hood that will cover the part of the saw that |»ocrudes 
above top of the table or material b^g cttt. 

Circular table saws will have a hood ttte portion of the saw above die taUe mounted so that the hood wiH 
automatically adjust itself to the thickness of and icmain in contact with the material being cut 

Circular saws will have a spreader atoned widi the blade, spaced no ntore than ^ inch behind the latest 
blade mounted in the saw. Circuto tal:4e saws used for r^ng «dll have noiMcicldtack fingers or dc^. Feed 
rolls and blades of self-feed circular saws will be praiecied by a hood or guard to prevent the hands of die 
operator from coming into contact with inrunning rolls at any time. 

Scaffolds fGenenD 

Scafft^s will be capable o( s^)poit»ig 4 times maxhiNim intended load and will be mecied on sound, rigid 
fooling, capable of cariying the maximum intended kMd without settling or disptacemem. 

Guardrails and toeboaids will be installed on all open sides and ends of placfonns more than 10 feet above 
ground or floor. Exceptioos to this would be needle beam scaffirfds and floms whidi lequire fee use of safcQr 
bdls. Scaff<^ 4 feet to 10 feet in hei^tt, widi a minimum dimension in eidier directioo of less than 45 in- 
ches, will have standwd guardrails installed on all tides and ends. 

There will be a screen with maximum V& inch openings between toeboards and guaidiail, where persons are 
required u> work or pass under scaffirfds. Planking will be Scaffcdd Grade, cquivalein, as lecc^gnized by iq>- 
proved grading rules for the species oi wood used. Overhqi 8cafr<rfd |danking a nunimum of 12 inches or 
secure from movemem. 

Scaffold wilt eximid over end siqvocts not less fean 6 inches nor more than 12 inches. Scaffidding and 
aooessOTies wife defective partt will be inwiwfately replaced or lepaired. 




The rules shown in this section should not be used without revision. These rules are to be used as a 
guide only. Company speciflc rules should be developed for your company from this guide and other 
sources as required. 


Scaffolds (Mobile) 

Platforms will be tightly planked with full width of scaffold, except for necessary entrance opening. Platforms 
will be secured in place. 

Guardrails made of lumber, not less than 2x4 inches (or equivalent) approximately 42 inches high, with a 
midrail of 1 x 6 inch lumber (or equivalent), and toeboards, will be installed at all open sides and ends on 
scttffolds more than 10 feet above ground or floor. Toeboards will be a minimum of 4 inches in height. Where 
persons are re<pjired to work or pass under scaffolds, install wire mesh between toeboard and guardrail. 

Scaffolds (Swinging) 

On suspension scaffolds designed for a working load of 500 pounds, no more than two persons will be permit- 
ted to work at one time. On suspension scaffolds with a workiQg load of 750 pounds, no more than three per- 
sons may work at one time. Each employee will wear an approved safety belt or harness attached to a lifeline. 
The lifeline will be securely attached to substantial members of the structure (not scaffold), or to securely rigg- 
ed lines, which will safely suspend employee in case of fall. 

ScaRblds (Tubular Welded Frame) 

Scaffolds will be properly braced by cross bracing or diagonal braces, or both, for securing vertical members 
together laterally. Cross braces will be of such length as will automatically square and align vertical members 
so erected scaffold is plumb, square, and rigid. All brace connections will be made secure. 

Signs 

For the protection of all. warning signs such as “No Smoking," “Keep Out,” “Eye Protection Required," 
“Out of Order— Do Not Use," and “Authorized Personnel” will be posted. All employees will obey these 
directions and aid in maintaining the signs. 

Stairs 

Flights of stairs having four or more risers will be equipped with standard stair railings or handrails as 
specified below. Stairways less than 44 inches wide with one side open must have at least one stair railing on 
the open side. Stairways less than 44 inches wide having both sides open must have one stair railing on each 
side. Stairways more than 44 inches wide but less than 88 inches wide must have one handrail on each enclos- 
ed side and one stair railing on each open side. 

On all structures 20 feet or over in height, stairways, ladders, or ran^ will be provided. Rise height and 
tread width will be uniform throughout any flight of stairs. 

Stor<age 

All materials stored in tiers will be secured to prevent sliding, falling or collapse. 

Aisles and passageways will be kept clear and in good repair. 

Stored materials will not obstruct exits. Materials will be sorted with due regard to fire characteristics. 

Tire cages 

A safety tire rack, cage, or equivalent protection will be provided and used when inflating, mounting, or dis- 
mounting tires installed on split rims, or rims equipped with locking rings or similar devices. 

Toilets 

Toilets will be provided according to the following: 20 or fewer peisons— (me facility; 20 or more persons— 
one toilet seat and one urinal per 40 persons; 200 or more persons— one toilet seat and one urinal per 50 per- 
sons. Remember to provide facilities with locks for female employees. 
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The rules shown In tNs section should not be used wkhout revision. These rules are to be used as a 
guide only. Company specific roles should be developed for your company from this guide and other | 
sources as requited. I 


Wall Callings 

Wall openings, from which there is a drop of more than 4 feet and the bottom of opening is less than i feet 
above wortdng surface, will be guarded. ^KHien the height and placement of the opening in relation to the 
working surface is such that a standard rail or intermediate rail will effectively reduce the danger of falling, 
one or both will be provided. The bottom of a wall opening, which is less than 4 inches above the working 
surfoce, will be protected by a ^andard toeboard or an enclosing screen. 

Welding, Cuttii^ und Heatli^ ^ 

Proper precautions (isolating welding and cutting, removing Tire hazards from the vicinity, providing a fire 
watch, etc.) for fire prevention will be taken in areas where welding or other **bot work" is being done. No 
welding, cutting or heating j^ll be dtme where the application of flammable paints, or presence of other flam- 
m^le compounds, or hea *.7 dust concentrations, creates a fire Inzaid. Equip torches with luni-flashback 
devices. 

Arc welding and cutting operaticKis will be shielded by noncombustible or flameproof shields to pitHect 
employees from direct arc rays. 

When electrode holders are left unattended, electrodes will be removed and hdder will be placed ch* protected 
so they cannot make electrical contact. All arc welding and cutting cables will be completely insulated. There 
will be no repairs or splices within 10 feet o( dectrode bolder, except where splices are insulated equal to the 
insulation of the cable. Defective cable will be repaired or replaced. 

Fuel gas and oxygen hose must be easily distinguiriiaMe and not interchangeable. Inspect hoses at beginning of 
each shift and repair or replace if defective. 

General mechanical or local exhaust ventihMlon or air line respirators will be provided, as required, when 
welding, cutting or heatit^ hazardous materials or in ccraifined spaces. Always wear ap|MX>ved tinted eye prmec- 
tion when welding or when in areas where wdding is beii^ done. 

Wire RtqteSy Chains, Ropes and Other Riggii« Equipment 

Wire ropes, chains, ropes and other rigging equipment will be inspected prior to use and as necessary during 
use to assure their safoQr. R«nove defective rigging equipmmt from service immediately. 

Job or shop hooks and links, or makeshift fisteners, fonhed from bolts, rods, or other such attachments will 
not be used. Viflien U-b(dts are used for eye sfdices, the U-bedt will be applied so die section is in con- 
tact with dead end of rope. 

Woodworking Machinery 

All fixed power*driven woodworking tools will be provided with a disconnea switch that can be either locked 
or tagged in the off position. 
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(COMPONENT D) 

written hazard communication program guide 

This program has been prepared to assist you in complying with the requirements of the federal OSHA Stan- 
dard 1926.59, and to insure that the information necessary for safe use, handling and storage of hazardous 
chemicals is provided and readily accessible to all employees. 

This program includes guidelines on identification of chemical hazards and the preparation and proper use of 
container labels, placards and other types of warning devices. 

A. Chemical Invemory 

1. (Tour Company & Worksite home and Identilyk maintains an inventory of all known chemicals in use on the 
worksite. A chemical inventory list is available from the (Name or Title). 

2. Hazardous chemicals brought onto the worksite by (Your Company Name) will be included on the hazardous 
chemical inventory list. 

B. Container Labeling 

1. All chemicals on site will be stored in their original or approved containers with a proper label attached, 
except small quantities for immedinte use. Any containers not properly labeled should be given to (Name or 
Title) for labeling or proper disposal. 

2. Workers may dispense chemicals from original containers only in small quamities intended for inunediate 
use. Any chemical left after work is completed must be returned to the original container or (flame or 
Title) for proper handling. 

3. No unmarked containers of any size are to be left in the work area unattended. 

4. (Your Company Name) will rely on manufticturer applied labels whenever possible, and will ensure that 
these labels are maintained. Containers that are not labeled, or from which the manufticturer’s label has 
been removed, will be relabeled. 

5. (Your Company Name) will ensure that each container is labeled to identify any hazardous chemical inside 
and any appropriate hazard warnings. 

C. Material Safety Data Sheets (MSDS) 

1. Employees working with a hmardous chemical may request a copy of the material safety data sheet 
(MSDS). Requests for MSDSs should be made to (Nanu or Title). 

2. MSDSs should be available, and standard chemical reference may also be available, on the site to provide 
immediate reference to chemicat safety information, 

3. An emergency procedure to gain access to MSDSs information will be established. 

D. &nployee Training 

Employees will be trained to work safely with hazardous chemicals. Employee training will include: 

1. Methods that may be used to detect a release of a hazardous chemical(s) in the work{dace, 

2. Physical and health hazards associated with chemicals, 

3. Protective measures to be taken, 

4. Safe work practices, emergency responses and use of personal protective equipment, 

5. Information on the Hazard Communication Standard including: 

• Laheling and warning systems, and 

• An explanation of Malmial Safety Data Sheets. 

E. Personal Protective Equqtment (PPE) 

Requited PPE is avaUaUe bom (Name or Title). Any employee found in violation of PPE requirements may 
be suliiect to diaciplinaiy actions up to and including diadiaige. 



F. Emergency Responee 

1. Any incidenl of over exposure or spill of s btzstdaus cbemical/substance must be reported to (Name or 
Title) at once. 

2. The foremen, or the immediate supervisor, will be responsible for ensurlhg that proper emergency response 
actions ate taken in leak/spill situatioos. 

G. Hazards of Non-Routine Tasks 

1. Supervisors will inform employees of any special tasks that nuy arise which would involve possible 
exposure to hazardous chemicals. 

2. Review of safe work procedures and use of required n>E will be conducted prior to the start of such tasks. 
Where necessary, areas will be pasted U indicale the nature of the hazard involved. 

H. Informing Other Employers 

I. Other on-site employers are requited to adhere to the provisions of the Hazard Communicatioa Standard 

2. Information on hazardous chemicals known to be present will be exchanged with other employers. 
Employers will be responsible for providing necessary information to their employees. 

3. (Tour Company Name) written hazard communication program will be readily accessible to other onsite 
employers. 


(Name cf Company) has posted informadon for employees at this job she on the Hazard Communication Stan- 
dard. This information can be found at (Location). 
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(COMPONENT E) 

SAMPLE DRUG AND ALCOHOL fROGRAM 


This program Is provided as a sample and is not designed to meet the Drug Free Work Place Act 
requirements for federal projects. Competent legal advice will be needed before implementing a 
drug and idcohol program. 


CONSTRUCTION COMPANY 
NOTICE 


Drag and Alcohol Program 

The company prohibits the use, possession or distribution on its premises, facilities or work places of any of 
the following; alcdiolic beverages, intoxicants and narcotics, illegal or unauthorized drags (including mari- 
juana), “look-alike” (simulated) drugs, and related drug paraphernalia. 

Company employees must not report for duty under the influence of any drug, alcoholic beverage, intoxicant 
or narcotic or other substance (including leg^ly prescribed drugs and medicines) which will in any way 
adversely affect their working ability, alertness, coordination, response, or adversely afiiect Ibe safety of others 
on the 

Entry into or presence on company premises, focility or workplace by any person is conditioned upon the com- 
pany’s right to search the person, personal effects, vehicles, lockers, baggage and quarters of any employee or 
other entrant for any substances named in the paragraphs above. By entering into or being present on company 
premises, facility or workplace, any person is deemed to have consented to such searches which may include 
periodic and unannounced searches of anyone while on, entering or leaving company premises, facility or 
workplace. These searches may include the use of electronic detection devices, scent trained dogs or the taking 
of blood, urine, or saliva samples for testing to deteimine the presence of substances named in the paragraphs 
above. The company also reserves the right, at ail times, to have authorized petstmnel conduct periodic ex- 
aminations of iu employees and employees of its subcontractors and suppliers for the purpose of determining if 
any such persons present on a company jobsite ate using marijuana, illegal drugs, or alco^. 

THE TAKING OF BLOOD. URINE, OR SALIVA SAMPLES FOR TESTING MAY ALSO BE REQUIRED 
FROM ANY PERSON ON COMPANY PREMISES OR WORKPLACE WHO IS SUSPECTED OF BEING 
UNDER THE INFLUENCE OF DRUGS OR ALCOHOL, WHO IS INVOLVED IN A VEHICLE 
ACXIDENT, OR WHO IS INIURED IN THE COURSE OF EMPLOYMENT. 

Any person who refuses to submit to a search, screening or testing as described in this policy, or who is found 
using, possessing or distributing any of the substances named in the first paragraph of this policy, or who is 
found under the influence of any such substances, is subject to disciplinary action includii^ immediate 
discharge of an employee, or removal and flituie ptohibilion fiom the premises, if not our empkqree. 

Legally prescribed drugs m^ be permitted on company premises or work locations, provided the drags ate 
contained in the original prescription contaiim and ate prescribed by an authorized medical practitioner for the 
current use of the person in possession. Any persrm in possession of a valid prescription drug when on or 
entering the company premises or workplace locations may be required to complete a “prescriptioo drug” 
form and the company may, as it deems appropriate, determine if the drug produces hazardous effects. 

The company has the right, in its discretion, to report the use, possession or distribution of any substance 
named in the first paragraph of this policy to law enforcement officials and to turn over to the custody of law 
enforcement officials any sudi substances on company property. 


Senior Company Officer 
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I berdby aduMwIedie receipt of tUs Nolke of Petqr c oncfirw in the CoiRpeay Drag end AkoM Abase 
P ro ym . 

i 

En^doyee Name Signatiue 


(Hesse Print) 


Date Emplc^ee Number 

***««•«*•««»«««««*««•«*«««*«***«*«***«««***«««*«******«**«****«*****«****«**««*«*««*««[*««•«»« 

CHAIN OF CUSTODY AND AUTHORIZATION FOR BLOOD/URINE/SAUVA TEST 


Date* 

I agree to have a urine, blood, or saliva test to detoct akt^ol, drugs or marijuana levels. I also agree for the 

report of said tett(s) to be released to 

(c<Nnpany). 

Signature 

Date and Time Witness 

By Whom Was The Specimen Obtained? 

Date and Time Type of Specunra 

Results (Positive) (Negative) 

Name of Medical FacO^ or Lab ! 



Date and Time 
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PRESCRIPTION DRUG FORM 

To ensure the safety of all personnel and equipment, the following Information is required for the prescription 
drug, ot drugs, you now possess. 

Name: 

Empli^er: - — — — ^ 

Prescribing Riysidan’s l^ame: — 

Ci^: _jrel^*one: — __ 

Name Drug: Presaiption Number: — 

Date Pmscribedt Length of time to be taken: 

Does the Drug Produce Side Effects? Yes No If yes, describe: 


I beiri^ give my cons^ for the above-named prescribing physician to answer any questions about 09 use of 
die above drag. 


Dafo: 


jStgnature: 
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(COMPONENT F) 

SAMPLE PROBLEM SOLVING PROi^DURE 

To have an effective safety program, comiminication must take place on all rungs of the corporate ladder. 
When a saf^y problem arises, everyone in the company must krow where and to whom to turn. Employees 
must know that each safeQ' problem will be corrected. The followii^ is a sample corporate procedure for solv- 
ing safi^ problems. 


(company) 


SAFETY PROBLEM SOLVING 

It is the intent of Company to provide a safe woric place for all 

employees. Supervisory personnel have been instructed to watch for and correct all unsafe conditions 
immediately. Construction sites are complex and items are easily overlooked. It is important that all employees 
be on the lookout for unsafe conditions. If you (rtjserve a condition that is unsafe, the foUowing actions are to 
be taken: 

1. If possible, correct the condition immedi^ly. Many safety hazards, such as a piece of missing guardrail, 
are easy to correct. 

2. If you are not able to tain corrective action, r^)oil the ctnidition to )nMir immedt?iTf supervisor for 
correctiim. 

3. All company en^loyees with any supervisory responsibility have been instructed to take corrective action or 

ccmtact somecMie who can w1>en a safe^ c<Micem is raised. In the event ccvrective ration is not begun in a 
reasonable length of time, the employee is requested to contact , who is cor- 
porate director and can be reached at 

We appreciate your coopennioB in reporting aU safeQr problems. If we aU woric together, we can all work 
safely. 
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(COMPONENT G) 

SAMPLE CHECKLIST FOR SAFETY PROGRAM COMmANCE 

Each company shook! devdop Hs own checldists for compliance with site specific operations. The following 
samples can ^ used to guide you in devdopment of documents to me^ the q>ecific needs of your con^Muiy. A 
sample document is also provided. 


1. JOB SnE REQUIREMENTS 

TEMPORARY FACIUTIES 

a. GPCI*s or assured grounding program 

b. Site/storage layout for placem^ of materials, shanties, equipment, etc. 

c. Communication system 

d. Water (including drinking wmer) and sanitary facilities 

e. Jobsite security equipment (fencing, lights, etc.) 

f. Temporary access and parking facilities 

g Adequate temporary power ^ 

PAPER WORK REQUIREMENTS 

a. Copy of OSHA standards & posier 

b. Posting area Rn* en^doyee notices 

c. Emergmcy [dioiie numbers 

d. OSHA 200*$ (during Fd>ruary) 

e. O^y of Insured grounding program (if in use) 

f. Main^iance recwds for equqMn«tt (cranes, materM hoists, etc.) 

g. Contractors safe^ program and rules 

h. ^qnovals (de^ trenches, high scaffolds, demo surveys, shoring, etc.) 

i. Proof of training and saf^ instnictions (lasers, power actuated tools, first aid, etc.) 

j. Written re^iratory protection program (if requrators are in use) 

k. Required signs (Hard Hats, No Trespassing, Danger, Caution, etc.) 

l. Required special permits (burning, welding, traffic, etc.) 

m. Woricers Compensation notice 

n. Accident and treatment rq>ort forms 

o. Written hazard omununication program 

p. MSDS for all materials on>site 

q. Hazardous diemical list 

EMERGENCY NEEDS 

a. First aid trained personnd 

b. First aid kit (checked at least weeldy) 

c. Hre extinguishers (or water equivalent) 

d. Emergency evacuation plans 
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ntOTECnVE EQUIPMENT 

a. Haidhatt ' 

b. Safe^glastet 

c. Rcspimocs 

d. Ear Plagt 

e. Guarding material for perimeter scaffolds and floor holes 

f. SafeQr cans for flammable liquids 

g. Tagg^ alloy steel chains 

h. Safeqr belts, lifoline, and lanyards or nets 

i. Tren^ and excavation shoring malerinls 

j. Personal Protective Equipment for visitott 

k. Back-up niarms operational 

l. Safoty cant for all flammable liquids 

GENERAL SAFETY REQUIREMENTS 

a. Cleanup schedule and waste disposal facilities 

b. Safe access (stairt. ladders, etc.) 

c. Safety libtaty— manuCtctutert instmetions, safety handouts, data sheets, etc. 

d. Flasbeis, si^ials, barricades and reflective dothing for traffic controls 

e. Shop drawings and completioo schedules 

f. Schedule for safety meetings 

g. Hazard communication orientation and training 

h. Equipment tnnintennnce schedule and procedure 

i. Proper and sufficient material and equipment for, the scope of the work 

j. Only qualified operators using powder-nctuated tools 

k. Proper ladders: leagih, style, and usage 

l. ScMfoldt properly erected, braced, and supported 

aiUEK REQUIREMENTS 

A. GENERAL 

• First aid Idts and trained personnel available 

• Emergency phone numbers potted 

• OSHA poster on job 

• Drinking water available 

• Suffident tanhaty feeilities 

• Storage areas ptoperiy maintained 

• Hazard Com num scat ion program and data sheets 

B. EQUmiENT 

• MahMenance tcoords up to date 

• Backup alarms workiog 

• Fire extinguishers avaiUHe 

• (Bass in dialortion flee stale 

• AD equipment guards in place 

• Moniloiing equipment ftar confined spaces 

• Safely cans for gasoline 
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C. PERSONAL PROTECTIVE EQUIPMENT 

• Hard tuds in lue 

« Eye iwocection where needed 

• AU trafTic control barricades in place 

D. TRENCHING OPERATIONS 

• Ladders 36* above landing and within 25 feet of travel 

• Trnich iMote<dion * 

• SlofMng (1 to 1 in most soils) 

• (sufficient for widdt A dqxh) 

• Trench box— large enough for width A depth 

• Hydraulic shores— enough for the project 

• Sp«^— piled back at least two feet from excavation 

SAFETY GUIDELINE FOR BUILT UP ROOFING ON LOW PITCHED ROOFS 
I. DEFINITIONS: 

Low Pitched Roof: 

a. Eave hei^ more than 16’ 

b. Pitch of 4 in 12 or less 

Mechanical Equipment is everything but: 

a. Whed barrows 

b. Mc^ Carts 

Motion Stopping Systems: 

a. Standard Railii^ 

b. Guardrails 

c. Scaffolds and Platforms (with guardrails) 

d. Safety Nets 

e. Safety etc. 

Safety Monitoring— A tystem of observation by a c(Mnpetmit p^son who: 

a. Is on same tooi 

b. Is in vdce contact with roofers 

c. Is in visual cmdact with roofers 

Warning Line— A tystem of wire» rope, or diain siqiported tty standuons and erected around die oitire work 
area. 

Q. SYSTEMS DESIGN AND USE 

Motion Slopping ^sterns can be used anywhere. They must be used: 

a. When woric is being dcme mechanically at roof edge 

b. At roof e(^ mamial handHi^ areas 

c. At ro^ ed^ riMage areas 

Safety Monitoring can only be used: 

a. On foofe SO feet or less in width 

b. Fdr hand roofing work between warning lines and roof edge. 
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Wirning lino muit be: 

a. Wire, n^, or chain with a minimum lemile strength of 300 tt». 

b. Flagged at least at 6 foot intervals with bigh visibility materials 

c. Held at a height of no more than 39' and no less than 34* 

d. Positively fiotened to a stanchion that is capable of resisting a 161 lb. force applied 30 inches above the 
base without tripping 

e. Erected no closer than 6’ to building perimeter for hand roofing operation 

f. For mec h ani c al equipmerd usage, minimum distances are: 

1. 6 feet in direction parallel to equipment use 

2. 10 feet in directioo perpendicular to equipment use 


MASONRY OPERATIONS 

1. SCAFFOLDING 

a. All scaffolding set on adequate level bearing 

b. Ail required bracing installed 

c. All guardrails, midrails and toeboards in place 

d. All scaffolds folly planked 

e. Proper tie-ins to prevent tipping 

f. No defective scaffolding units 

g. Ladders in place and high enough 

2. EQUIPMENT 

a. All guards in place— saws, mixers, others 

b. Forldift bells, horns, alarms, folly functional 

c. Fuel stored in safety cans 

d. GFCl*s or up4o-date Assured Grounding Program in use 

e. All cords of 3-wire type and in good operating condition 

3. PERSONAL PROTECTIVE EQUIPMENT 

a. Hard hats worn by all 

b. Safely glasses and/or res pira fots avaiUtle at saws 

c. Healing protection availiUe where requited 

4. GENERAL 

a. First Aid personnel and equipment avaiUile 

b. Emergency phone nundiets and phones available 

c. Material neatly and psoperfy stored 

d. Good housdoeeping practiced 

e. Sufficient fire extinguishen 

f. Proper ligb levels in woA areas 

g. Ail hold tools in good woridng condition 

h. Ail Boor and wall openings properly guarded 

i. All temporary heaters properly installed, maintained and vented 

j. Wall is braced or control zones set up 

k. Hazard communication program in effsct 
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MULTI-CONTRACT CHECKLIST 

1. Job Site Safety Program 

a. Emergency fiicilities and/or first aid trained personnei 

b. First aid faciiity (or kit) 

c. Safety postings inciuding OSHA poster and emergency phone numbers 

d. Safety Meetings 

e. Safety Inspections 

f. Acci^t Investigations 

2. Safety rails and covers for openings 

3. Fire protection program 

4. Fire prevention 

5. Street and sidewalk protection and maintenance 

6. Special notices to utiiities, adjoining property owners, etc. 

7. Temporary water (instaliation, cost) 

8. Temporary toiiets 

9. Temporary teiephones 

10. Temporaiy heat (Prior to enciosure) 

11. Temporary heat (After enciosure) 

12. Temporary power/tight 

13. Temporary ladders and temporary stairs, including access ramps and runways 

14. Allocation of site storage space 

15. Jobsite security fence 

16. Temporary roads and parking area 

17. Hoisting during construction 

18. Hmsting after structure is complete 

20. Final clean-up and window washing 

21. Road and street cleaning 

22. Street repairs 

23. Main building permit 

24. Sidewalk or street use permit 

25. Approach and driveway permits 

26. Insurance and boirds 

27. Performance and payment bonds 

28. Jobsite sign 

29. Watchman 

30. Offices and sheds, owner-architect and contractor 

31. Testing 

a. (Compaction 

b. Conoete 

c. Other materials 
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SAfETY MEETING REPORT 

JOB ^ date 

PERSON CONDUCTING MEETING 

Signatures of Company Employees in Attendance 


Others in Attendance 


Topic Discussed 


Suggestions Made 


Comments 


Report prepared by 

Warnings issued: List names and/or companies. 
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(COMPONENT H) 

sample incentive program— I 

EVERYONE HAS HEARD OF A COLOR CALLED SAFETY GREEN. 

COMPANY ANNOUNCES! 

GREEN FOR SAFETY $$$$$$$$$$$$$$$$$$$$$$$$$$$$ 






IIUUUUUIICU i 


WtIUlUUlICni lO 


construction safety. 

taorto to high^ the impoquice of working safely and to reward field personnel, we ate iniri.ri.. , ..«Hy 
S &vi^ ^ *'* “ • ***^ »«* l>«^for a 

Fot any coraecudve 6 month period, an additional drawing will be held for a $1(» U.S. Savings Bond If the 
enn^woifc^ r-mains free of mjmy for 12 consecutive months, a drawing wiU be held fort $5(» U.S. 

Additional contest rules are as follows: 

'■ Of 

2. r^uirem^ for promptly repotting injuries does not change. The company wiB continue its policy of 
^umng medt^tr^ for even minor injuries. As long as no timeIX teyond the Sly of ta 2y 
minor mjunes and medical treatment will not affect the contest. ^ 

^ ***’“«• of <« PayroU as of the last 

° Tin?' the base for the drawing, nie winner, or 

reason there was no drawing, will be announced in a payroll sniffer. 

4. The awaid of any 6 month or year prize automatically starts the new time requirements for fiituie prizes. 

5. The company reserves tiie right to discontinue the program if it is not effective in continuing accidents. 
foel^Tnbdo.'Tr^™!^ effirienta^ competitive one. We believe attention to safety is important to 

of Its employees. We hope this contest win sene as a 

reminder to aU of us that doing u nght is doing it safely! 

Please feel free to contact me if you have any questions. I am looking forwaid to presenting these prizes. 
Sincerely: 


President 
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SAMPLE INCENTIVE FROGRAM—II 
THINK SAFETY— A SAFETY MESSAGE TO ALL EMPLOYEES 

^le of our prime concerns is to provide a safe and healthful work environment for all employees. Cooperation 
among all eiiq>loyee8 |»acticuig carefully prepared principles of safe q)eration is the key to the success of the 
company safety program. 

People make mistakes and on a construction job, mistakes are dangerous. Giving safety a good bit of our atten- 
tion means safeQr conscious employees and safer proje^. This can be accompliriied through an extensive 
program to promote safety on and off the job. 

It is our intmitiMi to esuAdish a program to recognize excq)tiooal safety performanM. We have establiriied two 
safety incentive programs to ke^ safety foremost in ev^yone’s mind. They are the 6,000 Hour Chib 

and the Quarteriy Safety Award Program wdtich will both add new meaning to the words **Saf^ Pays.** 

6,000 HOUR SAVimS AWARD PROGRAM 

We have developed an innovative saf^ incentive (wogram for non-mpervisory field employees. The purpose 
of dtis program is to reward those enqilo^'i^es who have made fecial efiort to work safdy as an individual and 
a team. The fc^owing guidelines will d^rmine eligibility: 

1. The employ must wcvk the miniinum hours withcMit a reportable injury (defined as one which requires 
off-site medical attention.) 

2. If the employee sufiers a reportable iiqury, die eligibility hours start again at zero. 

3. Enqiloyees returning to work after a layoff of less than 1 year start with their pre-layoff hours. Employees 
off for one year dr more start at zero. 

4. When an employee has reached a prescribed level of hours without injury, an award will be made. 

5. Once an emplctyee has reached 6,000 hours, the hours are zeroed out and the accumulation starts over. 
Award levels are: . 

Number cf Iryury Free Hours Award 

1.000 hours SSO U.S. Savings Bond 

2.000 hours $200 U.S. Savings Bond 

4.000 hours $500 U.S. Savings Bond 

6.000 hours $1,000 U.S. Savings Bond 

(yjARTERLY SAFETY AWARD PROGRAM 

Effective immediately, en^doyees of any fvoject who have con^ileted three c(Miseeutive imMiths without a 
mfdkal or lost time injury will be eligitde receive vi award of dieir choice fhnn the following list: 



4. 

^^»Me awards include bas^iall caps. T-shirts, tey rings, belt buckles, coffee mugs, etc. all with suit^le 
cmnpany logos or safMy message) 

This program is intended to recognize emfdoyees for dieir individual and team safety records and to encourage 
safety on all sites.) 
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American 

Oentaf 

Association 

WM liii mo iiOWica 

Suite 1200 
1111 14th Streel. NW 
WashfnglOfl. D.C 2000S 
(202)898*2400 
Rix (202) 898*2437 


AEM. 


July 10. 1997 

The Honorable Jim Talent 
Chairman 

House Small Business Committee 
U.S. House ofRqiresentatives 
Washington, D.C. 20515 


Dear Mr. Chairman; 

Tlnnk you again for the opportunity to testify before your committee r^arding OSHA's 
draft safety and health program standard. 

During my June 27 testimony, Mr. LaFalce asked me about perceived dental coverage 
inadequacies and expressed his concern that the American Dental Association did not 
support President Climon's 1993 health reform initiative. Because I did not have ample 
time to respond completely at the hearing, I would like to do so for the record. 

First, neither the Association nor its dentist members determine the scope of dental 
coverage, which primarily is available to individuals and families through employment 
though not aU employers choose to offer it. Coverage may range from minimal to 
comprehensive depending to a great extent on how much employers and employees are 
willing to spend for prepaid dental care. 


The Association last year provided every Member of Congress and staff information about 
dMtal plans available to them as federal employees. We expect to follow up later this year 
with a mote comprehensive analysis of dental coverage in the Federal Employees Health 
Benefits Program. 


Second, with retard to the Clinton Admini^tafion’s reform proposal, the Association 
lequ^ed that dentistry not be include^nfhe basic benefits package on the basis that 
individuals who are able to pay, shoukfpay for thdr own dental coverage. At the same 
time, the Association advocated and continues to advocate support for those individuals 
unable to afford coverage, particularly children. 

You may direct fiirther inquiries to me or Michael Graham in our Washington Office It is 

a pleasure working with you and your staff. 


Sincerely, 


Gary RainwatiS; D.D.S. 


President 


GR:d|tn 

ce:VMr. Bm Hale, Counsel, House Small 


Business Committee 



P»pei 1ronl of Labor 


of staff to the 
Secretary oi Labor 
Washington. O.C. 2Q?10 


The Honorable James Talent 
Chairman 

Committee on Smalt Business 
U.S. House of Representatives 
Washington, D.C. 20515 

Dear Chairman Talent: 

I write regarding the committee’s invitation to Acting Assistant Secretary for 
Occupational Safety and Health Greg Watchman to testily on June 26th on OSHA’s 
forthcoming proposed health and safety program standairi. 

Acting Assistant Secretary Watchman is pleased to a|^ar beRne the committee to 
provide testimony and to respond to any questions die committee members may have conconing 
this issue. Tradition and protocol have always permitted Assistant Secretaries, be they confirmed 
or acting, to be the first witness at a hearing to provide Administration views on policy before 
the Congress. It is my under^anding that you propose to reverse that order at the hearing on the 
26th and hear testimony from outside witnesses prior to Acting Assistant Secretary Watchman 
addressing the committee. 

The Department would appreciate your affording Acting Assistant Secretary Watchman 
the courtesy of bring the first witness. We do appreciate your desire to have Acting Assistant 
Secretary Watchman hear and respond to the testimony of outside witnesses. To insure that this 
occurs, he is willing to remain at the hearing throughout the testimony of other witnesses and be 
available to the committee for any additional qiMstions they might want to ask him after hearing 
the outside testimony. 

We very much want to cooperate in woricing with you and members of your committee 
to resolve public policy issues in as timely and eftective manner as possible. I appreciate your 
attention to this request and am available to discuss this matter with you further if you desire. I 
can be reached at 219-8271. 


Sincerely, 



Theodore Mastroianni 
Chief of Staff 


cc: The Honorable John J. LaFalce 
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SMALL VPP FACILmES IN NEW YORK 


Thineen ofthe 29 VPP tile* in New YofkStMe have fbwcr dan 250 employees. Fourof 
the sites aie leptesemed by unkwt. Altogether they employ l,4Sg people. 

CoUecoveiy in 1996 these site* have km workday cate tales that are 52% below and 
injury met that are 65% below the averages for their industries. Using OSHA's Office 
of Reguiatoiy Analysis figwe of S27,000 far the direct and indirect cost of each lost 

woikday case, these site* saved $837,000 by avmding 31 case* that should have occurred 

had they been avenge for their inihmries. 

Six ofthese sites had no km woikday cases «aU in 1996. Three had no lecordable 

injuries at all. 

The sites are Mobil Chemical Company's Commercial Films and Technical 

Macedom Tciaieco's Canandaigua and Canandaigua Pilot plmitt in Canandaigua and 

FtexiUe Packagmg plant in Macedon; American Ref-Fuel’s phots in Hempsteadand 
Niagan Falls, Adirondack’s Hudson FaUs plam; Intenmional P^’t Oswego Vfill; 

Coming’s Precmon M oldi n g a nd Machine plam in Coming; La&rge Gypsum’s plant in 
Buchanan; Ocodenial Chemical Company’s Technical Ccmer in Grand Island; and 

Torcon Constniction Company’s site in Suflfem. 

Ail these focilities have d em onstrated that managed safety and health programs with 

substantial employee involveniem in them provide effective woiker protection. 



